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PROPOSED AMENDMENT TO TRANSPORTATION ACT, 1920. 



Ck)M;MITTEE ON InTEESTATE AND FOKEIGN COMMERCE, 

House of Representatives, 

Friday, March 10, 1922. 

The committee met at 10.15 o'clock a. m., Hon. Samuel E. Winslow (chairman) 
presiding. 

The Chairman. If the committee has no objection, the Chair would like to 
have put into the record an order from the Interstate Commerce Commission 
which provides for the reopening of matters of intrastate rates within the 
State of Illinois. Yon may remember Mr. Slater made a statement that he did 
not know what the commission would do about it, and so forth, quite an elabor- 
ate statement, and this order will clear that matter up. 

Mr. Mapes. Mr. Chairman, may we have that read? 

The Chairman. If you choose. Will you read it? 

Mr. Mapes. I will just read it to myself, if no one else cares to hear it. 

Mr. Huddleston. I would like to hear it, Mr. Mapes. 

Mr. Mapes (reading) : 

Exhibit No 1. 

[Ordt^r. At a goncral session of the InterPtate Commerce rommis-slon, held at its office 
in Washinpton, D. C, on the 7th day of March. 1922. No. 12929. Interstate rates 
on ^aiD. prain products, and hay, in carloads, between points in tlip weste'n and 
mountain-Pacific groups. No. 11703. In the matter of intrastate rates within the 
State of Illinois.] 

It appearing that the commission, in its report in No. 12929, Rates on grain, 
grain products, and hay (64, I. C. C, 85), found unjust and unreasonable the 
interstate rates for the transportation of grain, grain products, and hay, in 
carloads, between points in the territory embraced in the western and mountain- 
I'aoific groups, as defined in Increased rates, 1920 (58 I. C. C, 220), and by 
orders thereinafter entered required certain reductions in said rates. 

It further appearing that the territory embraced by that proceeding included 
only a part of the State of Illinois, and that the reducions were not made by 
the carriers in the rates on said commodities except in said territory ; 

It further appearing that the commission, in No. 11703, Intrastate rates 
within Illinois (60 I. C. C, 92), prescribed and required certain intrastate 
rates on the commodities in question within the state of Illinois to remove 
undue preference of intrastate traffic and shippers and of localities within the 
state, undue prejudice to interstate traffic and shippers and to localities outside 
the state, and undue, unjust, and unreasonable discrimination against interstate 
commerce ; 

It further appearing that the Illinois Commerce Commission has filed with 
this commission a petition in which it alleges that the interstate rates for the 
transportation of wheat and hay between points in that portion of Illinois 
" south and east of the line of the Atchison, Topeka & Santa Fe Railway Co. 
from Chicago to Peoria and south and east of the Illinois River," and also 
betv^^een points in said portion of the state and the portion north thereof, are, 
and for the future will be, unjust and unreasonable to the extent that they 
exceed the rates on said commodities between said points in effect August 
25, 1020, by more than 20 per cent thereof; and that the interstate rates for 
the tran.«portation of coarse grain between all points in the Illinois district 
are, and for the future will be, unjust and unreasonable to the extent that they 

33» 
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exceed 90 per cent of the rates contemporaneously applicable to the transpor- 
tation of wheat between the same points ; 

It is ordered that all common carriers operating in the state of Illinois 
subject to the interstate commerce act be, and they are hereby, made parties 
to No. 12929, and that the scope of that proceeding be, and it is hereby, 
broadened to include an investigation into and concerning the reasonableness 
and propriety of the interstate rates on grain, grain products, and hay, in 
carloads, that have not been heretofore involved in said proceeding. 

It is further ordered that the above-entitled proceedings be, and they are 
hereby, reopened to the extent necessary to deal with the matters referreil to 
in the next two preceding paragraphs, and that copies of this order be served 
upon the parties to these proceedings and upon the Illinois Commerce Commis- 
sion, and that they be assigned for further hearing at such time and place 
as the commission may hereafter direct. 

By the commission : 

[seal.] George B. McGinty, Secretof^, 



[Order. At a general session of the Interstate Commerce Commission, held at its office In 
Washington, D. C, on the 7th day of March, lf)22. No. 11703. In the matter of intra- 
state rates within the State of Illinois.] 

Upon further consideration of the record in the above-entitled proceeding, 
and upon consideration of the petition for rehearing filed by the Northern 
Illinois Coal Operators: 

It is ordered that said proceeding be, and it is hereby, reopened for further 

aring for the purpose of determining whether or not the present intrastate 
rates on coal within the State of Illinois are unduly preferential of intrastate 
traffic and shippers and of localities within the State, unduly prejudicial to 
interstate traffic and shippers and to localities outside the State, and imduly, 
unjustly, and unreasonably discriminatory against interstate commerce; and 
also for the purpose of considering w^hether the findings and orders heretofore 
made in this proceeding should be modified as to intrastate rates on coal in 
the State of Illinois, on the ground that the hitter are not related to the inter- 
state rates on coal in such a way as to contravene the provisions of the inter- 
state commerce act. 

It is further ordered that a copy of this order be served upon the parties to 
said proceeding, and that the case be assigned for furtlier hearing at such time 
and place as the commission may hereafter direct. 

By the commission: 

[SEAL.] George B. McGinty, Secretary. 

The Chaibman. You may proceed now, IVIr. Benton. 

STATEMENT OF MB. JOHN E. BENTON — Besumed. 

Mr. Benton. Mr. Chairman, while I am appearing here generally for the 
National Association of Railway and Utilities Commissioners, I want, at the 
outset this morning, to announce appearance for the Railroad Commission of 
California particularly, and mal^e a brief statement referring particularly to 
the position of that commission. 

Following Ex parte 74 the carriers operating in California made application 
to the California commission for leave to advance passenger rates and all 
freight rates and other charges of every kind within the State by the same 
percentages that they had been authorized to advance them in interstate com- 
merce. The California commission in a very early report reviewed the situ- 
ation, considered the purposes aimed at by the transportation act, the general 
situation as to the need of the carriers of the country for revenues, and ex- 
pressed the view that the appropriate thing for it to do was to allow, without 
any extended hearing, the same percentage advances which were asked for. 
In the course of its report the California commission said — I am now reading 
from page 530 of the hearings before the Senate Committee on Interstate Com- 
merce on Senate bills 1150 and 2510: 

" There can be no doubt that in order to prevent the annihilation of some of 
the less profitable roads it was the purpose of Congress to authorize rates 
which, l)ecause of the necessity of maintaining a parity for all roads in a giveo 
competitive territory, would return the more profitable roads an unreasonable 
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earning, and faced with the alternative of providlilg rates which would only 
make a reasonable earning for the profitable roads and which would not destroy 
the otliers, Congress determined that rates would be so adjusted as to permit 
tlie weaker roads to exist and to continue to function, but at the same time 
deprive the more profitable roads of the result of overplus of earnings. 

•* It is obvious that this plan can not work if each State of a given group in- 
sists upon a determination of its own as to what contribution should be made 
to ttie common group income." 

You will observe that the commission at that time in that report appeared 
to be entertaining and acting upon the idea expressed by the Chief Justice of 
tlie United States in the recent decision in the Wisconsin rate case. 

F*nrther on in that report, in language which I have not before me but which 
I can state the purport of, the commission stated that in doing what it then 
did, it did not desire to be understood as abdicating its power to regulate intra- 
state commerce. 

In the hearing before the Senate Committee on Interstate Commerce this 
opinion was quoted from in part by carriers* counsel, and this identical language 
'wliich I have read was quoted to the committee in opposition to the proposed 
amendment which would preserve the power of the State to act upon Intra- 
state rates. 

I sent to the California commission, as I did to every other commission, a 
copy of the hearing. When this hearing was set I wired the California com- 
mission and other commissions concerning the hearing, and I in that wire 
called the attention of the California commission, as I had not done before in 
any other way, to that portion of the record where the opinion of the California 
commission had been used for the purpose stated before the Senate committee. 
I received this wire in reply : 

" San Francisco, Calif., February 15. 
" John E. Benton, 

" General SoUoitor, National Association of Railway and Utilities 
" CommissoinerSf 724 Eighteenth Street NW.^ Washington, D. C: 

** This commission finds it impossible to attend House committee meetings 
beginning February 23 on amendments transportation act for preservation State 
power of regulation and repeal of section 15a of act. We request you enter an 
appearance for this commission and act on its. behalf. We are strongly of 
the opinion that State commissions should continue regulation intrastate rates. 
To delegate this authority to Interstate Commerce Commission would result 
in great delays and subject shippers within the State to many hardships. 
The extent to which Congress delegated authority to Interstate Commerce Com- 
mission is clearly indicated in Minnesota rate case and Shreveport case, and 
we do not believe further legislation is necessary in defining jurisdiction of the 
State and Federal commissions. We are in favor of the repeal of section 15a, 
particularly that portion which suggests a fair return on the aggregate value 
of the properties. Letter follows. 

" RAHJtOAD Commission of the State of California." 

That telegram was sent February 15 and received here on the 16th. The letter 
is dated February 15, 1922, and reads as follows : 

** Railroad Commission of the State of California, 

" San Francsico, Fehruary 15, 1922. 
** John E. Benton, 

" General Solicitor National Association of Railway and 
" Utilities Commissioners, 

" 724 Eighteenth Street NW., Washington, D. C. 
" Dear Sir : Attached hereto is copy of our telegram, even date, with reference 
to meeting of the congressional House committee February 23, to give consider- 
ation to that part of tlie transportation act dealing with the regulation of intra- 
state rates by State commission, and also with reference to the repeal of section 
15a of the interstate commerce act. 

" It is the positive opinion of this commission that the authority resting with 
State commissions prior to the passage of the transportation act should be 
completely restored. The States should be permitted to regulate within their 
respective jurisdictions under the powers given them by the State constitutions 
and acts of l^lslature. To impair this authority and place under the control 
of the Interstate Commerce Commission the intrastate rates would result in 
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great delays and much confusion and, without doubt, to the everlasting detri- 
ment to intranstate shippers. 

** We are firmly of the opinion that the Supreme Court of the United States in 
the Minnesota Rate case and in the Shreveport case has clearly set forth the 
boundaries of authority existing between the Interstate Commerce Commission 
and the State commissions. It would be idle to enter into any extensive discus- 
sion or citations of court and commission decisions in order to illustrate our 
viewpoint. We believe it can be summed up in very few words which are to 
the effect that State regulation of strictly intrastate rates not interfering witli 
interstate commerce should be maintained. 

" We are in favor of the repeal of section 15a of the interstate commerce act, 
particularly that portion which undertakes to provide for the carriers as a 
fair return a sum equal to 5^ per cent based on the aggregate value of the 
property, or, at the discretion of the commission, 6 per cent. 

" This commission desires that you enter an appearance on its behalf before 
the congressional House committee Februai'y 23, and also take such action on 
its behalf as may seem necessary in order to protect State rights. 
" Yours very truly. 

" Railroad Commission of the State of California, 
" By H. G. Mathewson, Secretary.'* 

The position of the State of California, I think, is indicated in what I have 
stated. It, in common with the commissions generally through the country, 
desires to recognize the purpose aimed at by Federal legislation. It desires 
not to confine its view, when exercising its rate-making functions with'n 
California, strictly to California. That is not practicable ; it is not the sensible 
American way of attempting to make our dual form of government work well. 
The California commission joined, and joined readily, in attempting to carry 
out the purpose of the law and to meet the situation which existed in 1920. as 
it appeared not only to that commission but to commissions generally. But 
when it did that, it said, in the report whereby it extended the authority asked 
for, that it understood it retained authority over intrastate rates, but that It 
should not exercise that authority in such a way as to create confusion and 
embarrassment in the operation of the transportation systems of the country. 

The law has been construed in the Wisconsin case very differently from what 
the California commission understood it to be. The California commission 
before the law was construed took the view of the legal effect of the act which 
I have just stated. It desired then, and it desires all the more now. that such 
amendments shall be made to the law as will enable it to function in that great 
State, clear across the continent from Washington, for the regulation of the 
local commerce of California and for the adjudication of disputes which may 
arise between shippers and carriers there. It takes the view that, so far as 
the amount of money that shall be charged for local transportation service is 
concerned, viewed purely from the point of view of what the carriers ought to 
receive, that is a matter which always has been left to California, which Cali- 
fornia has always regulated — ^and I think I am safe in saying regulated justly 
and fairly. That matter the California commission thinks ought to be left 
hereafter as it had been heretofore. I am speaking, when I say ** heretofore," 
of the period prior to the passage of the transportation act. 

So far as any conflicts between State rates and interstate rates may arise, 
whereby on account of the level at which any rate or rates in California have 
been fixed, interstate shippers are actually injured, or communities desiring to 
ship into California or from California are actually injured, it recognizes the 
doctrine announced in the Shreveport case, not only as law, but as proper law. 
It makes no request for a departure from that doctrine. 

I think that fully states the position of the California commission. In view 
of the use that has been sought to be made of the opinion of that commission 
in tlie Senate — which may perchance be renewed here — it has been the desire 
that this statement should be made. 

Mr. Denison. Do you know whether there are any roads in California that 
are purely intrastate roads? 

Mr. Benton. I can not name them, but I think there are many. 

Mr. Denison. In the State of California? 

Mr. Benton. I have that impression. I state it merely because of the size 
of the State and because of my assumption that there must be lines lying en- 
tirely within a State of that size; but undoubtedly all those lin^ are engaged 
in shipping interstate freight. 
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Mr. Denison. That is my question. My question was intended to be limited 
to roads that do not do an Interstate business. 

Mr. Benton. I think practically every road in the countiy does interstate 
business. There may be some few very inconsequential lines that do not make 
joint rates and just ship locally ; but practically every railroad in the country 
is an interstate shipper and subject to the interstate commerce act. 

Mr. Denison. You do not know of any road then whose commerce is so re* 
stricted that they do not come within the orders of the Interstate Commerce 
Commission? 

Mr. Benton. No; I do not have any in mind. 

Mr. Merbitt, Mr. Benton, I do not want to interject this question now if it 
is out of the order which you have in mind, but at some time I would like to have 
you comment on the situation which seems to ar^se from the fact that all these 
State commissions agree that the doctrine in the Shreveport case is proper 
dtK?trin. That doctrine, as I understand it, has to do with discriminations as 
betweeh persona and places in interstate and intrastate commerce. Now, in 
your view and in the view of State commissions, is there a sharp distinction 
between that view and the view set forth in the Wisconsin case recently 
decided, which says that the great thing in Interstate commerce in this last 
transportation act was to put upon the Interstate Commerce Commission the 
duty of maintaining an adequate railway service for the people of the United 
States? That is on page 9 of that opinion. I do not want to have it discussed 
now necessarily, but it seems to me that is the basic question in all this legis- 
lation, how far that duty is a proper duty, and in carrying it out how far we 
should go. That is in the first paragraph on page 9 of the Wisconsin decision. 

Mr. Benton. Without reference to the opinion itself, I am glad to answer 
the question, although I had intended to discuss that somewhat later. 

Mr. Merritt. That will be perfectly satisfactory to me. 

Mr. Benton. I am going to take up my statement and go fqrward with it in 
a few m'nutes, and at that time I would be glad to present it consecutively; 
but this is a very important question, and I am glad to answer it immediately 
that it is presented to me. 

It is true that the Sui>reme Court in tlie Wisconsin case recognizes an abrupt 
depnrture from what has heretofore been the plan for the regulation of the 
cnrriers. Heretofore the Interstate Commerce Commission has been com- 
manded to fix just and reasonable rates. That has been the extent of the 
coiinnanfl. " .Just and resisonable " were words not new in the act to regulate 
c^ommeree. They were taken out of judicial decisions and find their definition 
in the common law opinions of the courts. The courts always have held that 
whether a rnte in a given case was just and reasonable depended upon all the 
facts and circumstances in that case. Involved in the consideration were the 
investments made necessary to render the service, and what was under all 
the circumstances a fair rate of return ; and also the value of the ser'^ce to 
the shipper. 

Mr. Parker. Tnder the law as It existed prior to the transportation act, 
was not the only way that rates could be contested by the carriers on the 
ground of confiscat'on? 

Mr. Benton. I will come to that directly. I have stated the law prior to 
the passage of the transportation act. Whether before a State commission or 
the Federal commission, when the question of rates was under consideration, 
the issue to be determined was, what is a just and reasonable rate, consider- 
ing all the facts and circumstances — both s'des of the problem, the investment, 
the fair return, and the value of the service to the shipper? 

I^fr. Hxjddleston. I would like to ask you a question. 

Mr. Benton. I want to answer the Congressman, but I do want to complete 
my answer to Mr. Merritt. 

Mr. Hn)DLE8T0N. I had no way of knowing whether you had completed it. 

Mr. Benton. Now. when the transportation act was passed 

Mr. Hlt>di.eston (interposing). I want to ask you with reference to what 
you have just said. I notice you do not tnke into account the feature of dis- 
crimination, and what I want to inquire is whether that is a factor in the 
fixing of a rate, that it must be nondiscrirainatory. • 

Mr. Fabkkr (presiding). Mr. Benton, do you want to complete your state- 
ment as far as it goes and then come back to that question. Of course, it is 
bis right, I think. 
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Mr. Benton. Mr. Chairman, I have only half completed answering Mr. 
Merritt. I want to answer Mr. Huddleston*s question or questions after I 
have completed my answer to Mr. Merritt*s question. 

Mr. HuDDLESTON. In stating the elements which the Interstate Commerce 
Commission considers in making rates 

Mr. Pakkek (interposing). Mr. Benton wishes to answer Mr. Merritt with- 
out digression. 

Mr. HuDDLESTON. It impresses me it is not a digression to ask whether a 
certain factor is considered in making rates. 

Mr. Parker. The witness wishes to answer Mr. Merritt; I want to ask hlra 
some questions along that line also, and after that I will turn him over to yod 
and you can go as far as you like. 

Will you answer Mr. Merritt's question now? 

Mr. Benton. After the transportation act was passed, the carriers asked for 
increases to give them the percentage return stipulated in section 15a, plus the 
one-half per cent which the commission was authorized to give them. Ex iiarte 
74 was a proceeding before the Interstate Commerce Commission where their 
application was heard, and the consideration went to the extent of the needs 
of carriers to make up that return. Nothing in the Ex parte 74 report takes 
consideration of otlier matters. The several State rate cases that have been 
decided have been decided for the purpose of carrying out the commission's 
plan then adopted, of getting that revenue by making certain percentage in- 
creases. 

It is evident that the commission in the early days of administration of the 
law under section 15a went purely upon the theory that the carriers had fully 
made out a case when they showed a shortage of return. When this financial 
depression struck the count rj' it became perfectly evident to them that they 
could not so adjust the rates as to produce the earnings that the section aims 
at. In the ifve-stoek case, and then again in the grain case — the same case 
that has been referred to earlier this morning, which you have heard so much 
about — the record demonstrated the impossibility of that. The commission then 
made the best construction of section 15a that it could. 

It reached the conclusion — and I think rightly — that Congress never intended 
to have that section rigidly applied; that it was impossible by mere manipula- 
tion of rates to procure in a time of general financial depression the returns 
that, as a general proposition, and through the years, the railroads ought to 
have; and they accordingly said that while it was their duty — I do not have 
their report before me, and am merely freely stating the purport of it, as I 
remember it — they said that while it was their duty to do everything in their 
I)ower to produce the percentage provided for in the section, nevertheless their 
duty under that section looked toward the future, and they were at liberty to 
fix rates which in their judgment would best tend to secure that percentage re- 
turn in the future. Now, I praise that decision of the Interstate Cimunerce 
Commission. I consider it a great decision; I consider it a statesmanlike, 
sensible interpretation of an act of Congress, and I think they hit it off probably 
about the way those men who framed the act and thought most about it, would 
have construed it themselves if they had found themselves in the commls-siou's 
position. 

But it will be noted that they still hold the position that they must do every- 
thing in their power to produce a given percentage. It is no longer a two-sided 
proposition, where the value of the service to the shipper receives that equality of 
consideration that it did under the common-law rule fixed by the courts, and 
carried into the act to regulate commerce. 

Now, coming to the Supreme Court opinion, to which Mr. Merritt directed 
my attention — I had not expected to comment on that to-day — I of course read 
it carefully at the time it came out, but not since. I can not attempt to quote 
the language exactly, and I do not want to take your time to hunt for it, but 
in effect the Chief Justice does state that since the passage of this act the 
provision of that revenue adjudged necessary by Congress for the maintenance 
of these carriers has become the paramount duty of the commission. That is 
not even close to the language of the court, but I think it is the idea that Con- 
gressman Merritt has, and it is the Idea that I carry in ray mind. That is an 
abrupt and wide departure from what was the policy of rate regulation prior 
to the transportation act, and it is the idea of many State commissioners that the 
true rule is the rule that was worked out of the common law, and always applied 
by the courts until the time that the transportation act was adopted, and that 
the provisions of section 15a, in so far as they compel a governmental tribunal 
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fixing rates for this great country to direct its attention to one side -of the 
proposition, are not right. 

Right here I want to say, because I am afraid my reference to the grain case 
was not complete, that the commission held in the grain case that they might 
consider the worth of the service to the shipper, saying, as I have stated, that 
it is impossible to apply the rule rigidly and get 6 per cent all the time 
regardless of conditions. « 

Now, I have completed my reply. It has been rather longer than I intended 
to make it, or than I would have made it had I known that the question was 
coming at this time. 

Mr. HuDDLESTON. Mr. Benton, it has occurred to me ever since this hearing 
began that we ought to have something in the record so that a layman might 
understand something of the principles of rate making which are observed by 
the Interstate Commerce Commission. 

You have said that the rate must be just and reasonable. You have described 
those as being the qualities of the rates fixed by the Interstate Commerce Com- 
mission. The rates must also be nondiscriminatory, must they not? 

Mr. Benton. They should be. 

Mr. HuDDucsTON. Well, is not that a principle that is followed by the Inter- 
state Commerce Commission? 

Mr. Benton. It is prescribed by the act, and without the prescription in the* 
act any rate-making body ought to aim to make them so. 

Mr. HuDDUESTON. I did not understand you, 

Mr. Benton. I say it is prescribed in the act to regulate commerce, that 
they shall be so, and if it were not there any regulating body, legislature, or 
commission ought to make them so. 

Mr, HuDDLESTON. Without desiring to go into that I am trying to get In a 
few words what elements are considered. 

What do you understand by "discrimination in rates"? 

Mr. Benton. Discrimination In the rate now has two distinct meanings. 
Prior to the passage of the transportation act 

Mr. HuDDLESTON (interposing). I refer to prior to the passage of the trans- 
portation act. 

Mr. Benton. It had only one, and then it meant a rate which, by reason of 
its highness as compared with some other rates, prevented a carrier — ^a ship- 
per—from securing a market, or, as ordinarily used In the so-called Shreveport 
case, it meant a rate which by reason of Its lowness gave to an Intrastate shipper 
or an intrastate community an opportunity to enjoy the privilege of carrying 
on trade within the State on terms which were unfair as compared with the 
terms which shippers and localities outside the State were subjected to ; in short, 
it meant a rate that discriminated by giving somebody an advantage. 

Mr. HuDDLESTON. Now, you have used the words " shippers and localities,'* 
which is another form of the expression " persons and places." 

Mr. Benton. Yes, sir. Of course, I Intended to include passengers. 

Mr. HUDDLESTON. Let me ask you, might there have been discrimination be- 
tween subjects of commerce? 

Mr. Benton. The act forbade such discriminations. I have not in mind eases 
^'here that sort of discrimination has been dealt with. 

Mr. HUDDLESTON. You say you do not have any such cases in mind? 

Mr. Benton. No, sir. 

Mr. HUDDLESTON. The language used by the Supreme Court in this case — the 
Wisconsin case — Is: 

"Theretofore the control which Congress through the Interstate Commerce 
Commission exercised was primarily for the purpose of preventing injustice by 
unreasonable or discriminatory rates against persons and localities." 

Mr. Benton. What page is that? 

Mr. HuDDLESTON. That is on page 9. There is an intimation that the rates 
might be discriminatory as between subjects of commerce. In other words, I 
want to bring this concrete case to your attention so that we can get it into 
the record : Prior to the passage of the transportation act, might the Interstate 
Commerce Commission have approved a rate which was nondiscriminatory as 
wtween persons and localities, but was discriminatory between commodities 
or subjects of commerce? That is to say, might they have given a lower rate 
to one subject of commerce than to another, assuming that the cost to the 
<«rrlerg, the cost of the service, was Identical in both cases? 
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Mr. Benton. I do not know, Mr. Huddleston. whether that is so or not. I 
do not want to say that it Is impossible to have a discrimination as between 
commodities. I am not able to think of such a case, and so I can not put any 
information on the record that would be either helpful to you or anyone else 
on that point. 

Mr. HuDDLKBTON. Let me cite a case to you. If the rate fixed is compensatory, 
a given subject of commerce may not move; it may be higher than the traffic 
will bear. Certain other subjects oi commerce will stand a higher rate. If 
th^re is a rate which, taking the two subjects together, will compensate tlie 
carrier for carrying them both, would the Interstate Commerce Commission 
have authority to approve such a rate? 

Mr. Benton. Of course, Mr. Huddleston, every rate-making body is con- 
stantly making rates which vary, and do not vary strictly in accordance with 
the cost of the service, but which vary upon considerations other than that, 
such as variations in the value of the service to the shipper. 

Mr. Huddleston. Then you think the Interstate Commerce Commission 
might have approved a rate which w^as greater than the cost of the service, plus 
a reasonable profit, in a case in which the value of the service to the shipper 
was sufficiently great to warrant that kind of a rate? 

Mr. Benton. Oh, yes; that does not involve the question of discrimination 
at all, I think. It is just a question of making rates which are just and rea- 
sonable under the circumstances of the given case. Now. obviously yon can 
not make the same per ton-mile rate on hemlock or pine logs that you would 
on those same logs made into toothpicks. 

Mr. Huddleston. That is because of other factors. For instance, the actual 
cost of carriage of logs made into toothpicks is immensely greater than before 
manufacture. The value of the product is immensely greater, and therefore 
the carrier, being a sort of insurer, assumes a liability that is much gi*eater, 
and there are many other elements which would make a difference there. But 
I -am as^iming a clear case, where it takes iiii " out-of-pocket " rate to move a 
commodity ; whereas another commodity will move even at a justly comi)ensa- 
tory rate plus the loss on this out-of-pocket. I am wondering whether the 
Interstate Commerce Commission has authority under the statute to permit 
such a situation and to approve such a rate. 

Mr. Benton. It has and every rate-making body must have if it is going to 
function well. If you will permit me to say so, all rates have got to be made 
not alone upon application of the pencil to the paper and the figuring out of 
a mathematical problenj. They have got to be made by the application, of 
common sense mixed with matliematics and api)lied to the facts of the given 
case. Now, it is better for the railroads and better for everybody, as you 
have pointed cut, that a conmiodity upon which the profit is not very great 
but which can be moved under a rate which pays the out-of-pocket cost of the 
railroad and something additional, or even pays that, shall move, if it helps 
keep up the business of the country, and that the carriers shall be iiermitted 
to make their profit where they can make It. It would be harmful to the 
carriers and harmful to the public if you attempted to make your rates strictly 
according to the cost of operation. It simply can not be done, and no conmiis- 
sion has ever tried, to do it. 

Mr. Huddleston. So that, as I understand you, you have the view that the 
Interstate Commerce Commission was authorize<l to fix a rate which standing 
by itself would be unreasonably high but which when taken in connection 
with other rates served merely to recoup for losses sustained on " out-of- 
pocket" rates? Your view is that they had authority to fix such a rate, and 
that that rate so fixed complied with the terms of the statute, which required 
that the rate must be just and reasonable? 

Mr. Benton. Yes. I do not want you to misunderstand my assent to your 
proposition. I think you would not misunderstand it, but somebody else might 
if I did not say that what I mean by that is this : That while the rate for the 
particular movement might be unreasonable if all the movements over that 
railroad carried the same rate it is not unreasonable in and of itself, consid- 
ered alone, because the sernice has a value which properly nuist be taken into 
consideration in fixing the rate; and while you are making the rate for the 
one transportation service alone you can not shut your eyes to everything 
else; you have got to consider the other kinds of business whicli have to be 
taken to make up the total of the carrier's operations, and you have got to con* 
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slder that rates must be adjusted to all of that business which will permrit 
it to move and will also talve care of and maintain the transportation service. 

Mr. HuddlestoJt. Now, with reference to the States and intrastate com- 
merce rates may be fixed which are discriminatory between localities, unless 
they are forbidden by the statutes of the State. In other words, there is no 
principle of Federal law which would forbid a State commisson from dis- 
criminating In strictly intrastate commerce among localities within that State? 

Mr. Benton. No ; that is, so far as Federal law is concerned, there is nothing 
to prevent tlie commission from permitting discriminations there. The Fed- 
eral law never has tal^en care of that ; it has not applied 

Mr. HuDDLESTON. And, of course, the State statutes vary greatly; in many 
of the States discrimination is actually practiced between various localities. 
Is not that a fact? 

Mr. Benton. I do not doubt that it is true that there are many intrastate 
discriminations. I belieA'e that there are even more discriminations in inter- 
state rates. 

Mr. HuDDLESTON. Well, they exist in spite of the law, not because of it. 

Mr. Benton. Yes ; everywhere, because 

Mr. HuDDLESTON (interposiug). I was wanting to come to this conclusion: 
It seems to follow from what you have said that the principles applicable to 
interstate rate making under the Federal statutes are somewhat different from 
the principles upon which intrastate rates are made. 

Mr. Benton. Well, Mr. Congressman, I have been very unfortunate. That is 
exactly the thing that I attempted to demonstrate in the course of my some- 
what extended reply to Mr. Merritt, that the Federal and the State commissions 
prior to the application of the transportation act were all addressing themselves 
to making Just and reasonable rates, and that whether there was an inhibition 
in the act, as there is in the act to regulate commerce, against discrimination 
or whether there is not, it is a principle which must guide any rate-making 
body to remove those discriminations when they are called to its attention. 

Mr. HUDDLESTON. I did not understand that that was the conclusion you 
reachetl in your discour.se in reply to Mr. Merritt ; otherwise I should not have 
taken np your time and mine by reiterating the matter. It seems to me that 
your answers to my questions have demonstrated the fact that the Interstate 
CJommerce Commission and the State commissions are governed by different 
principles, since one can not discriminate and is expressly forbidden by the 
statutes from discriminating and the other may and actually does discriminate 
accordnng to the State laws. Of course, it may be asserted baldly that the prin- 
ciples are identical, but in detail it seems to be demonstrated that they are not 
identical. 

Mr. Benton. I have no wish to argue the matter. I disagree with you en- 
tirely and merely desire to leave my answers 

Mr. HuDDLESTON (Intcrposlng) . For posterity. [Laughter.] 

Mr. 'Benton. For the record. In the hope that you will read them again and 
perceive the idea which I intended to convey. 

Mr. Newton. Mr, Benton, as I gather it, under the just and reasonable rate 
provision It nuikes possible the putting into effect of the principle of what the 
traffic will bear — I do not mean all the traffic will bear, but what the traffic 
will bear? 

Mr. Benton. Tes. 

Mr. Newton. And if the Interstate Commerce Commission adheres to the 
principle of following the standard return, and that Is the dominating prin- 
ciple in the fixing of a rate, It almost eliminates the principle of " what the 
traffic will bear." 

Mr. Benton. That Is our objection to 15a. 

Mr. Pabkeb (presiding). Mr. Benton, prior to the passage of the transporta- 
tion act, would you mind stat.ng again what your notion is as to the elements 
that were taken to make up a rate by the Interstate Commerce Commission, as 
long as we are talking on that line — prior to the passage of the Esch-Cumm ns 
Act, what factors were taken into consideration? 

Mr. Benton. To make it brief and not to attempt to summarize court decisions, 
it involved the consideration of the Investments or property of the carrier de- 
moted to the service, it Involved consideration of what the carrier had to spend 
out of pocket to perform the service ; it involved consideration of what per- 
centage the carrier ought to receive In the way of a fair return ; It Involved 
consideration of the value of the service to the shipper. 
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Now, it could be stated more diffusely, but briefly, those are ttie proper ele- 
ments for consideration. 

Mr. Pakker. And after the transportation act was passed, what were the ele- 
ments, according to your notion, that were taken into consideration? I tliink 
we are getting right down to what this bill is about, Mr. Benton. 

Mr. Benton. Do you want what I urge upon the Interstate Commerce Com- 
mission and what is my view, or do you want what the Interstate Commerce 
Commission says? 
Mr. Parker. I' want your view, I think. I think that is what we are after. 
Mr. Newton. There isn't any conflict, is there? 

Mr. Benton. Unfortunately I have not been able to get the Interstate Com- 
merce Commission to accept my view in its entirety, but my view about it 'was 
this : That Congress started out with section 15a and said that in the exercise 
of the power to fix just and reasonable rates the commission should — leaving 
out some words — adjust such rates in such a way that they would produce a 
fair return upon the aggregate value of the property of the carriers in the rate 
group. Then there was the provision as to what the fair return should be taken 

to be up until the Ist of this month 

Mr. Parkeb. To state it perfectly frankly, prior to the passage of the trans- 
portation act, the ruling factor in determining the rates was service, was it 
not, what the service would bear? That was the ruling factor in a general way, 
irrespective of anything else? 

Mr. Benton. I do not want to assent to that, because it would not be ac- 
curate. 

Mr. Parker. Now, the next question I am going to ask you is this : Is not the 
ruling factor now compensation? You can answer neither of them "yes," I 
understand that, but as a rule I think that is a fair statement of it. 

Mr. Benton. I believe that is the view indicated by the commission in the 
grain case, and also the view entertained by the court now. Now, I tried to make 
clear that before it was a two-sided proposition. 

Mr. Parker. Well, was it a two-sided proposition before? 
Mr. Benton. Yes; it was. 

Mr. Parker. How could the carriers — suppose they wanted to review a rat© 
prior to the passage of the transportation act — how could they review it? Of 
course, everybody has a right to review a rate in the court ; that is a right we 
all have, but how could they get into court to review a rate — on what ground? 
Mr. Benton. Assuming the regularity of the proceedings, they went and 
said : ** The tribunal that fixed these rates, or the legislature, fixed them so 
low that we are deprived of a fair return on the value of our property." 
Mr. Parker. Now, are you accurate about that? 
Mr. Benton. Yes. 

Mr. Parker. Did they not go there and say that it was confiscatory? 
Mr. Benton. Yes ; that means the same thing. They said : '* Our property is 
confiscated because we do not get a fair return.** 

Mr. Parker. It may be the same thing, but it sounds very much differently 
and would be considered quite differently before the court. 

Mr. Benton. Well, it does not mean anything different in law, as I under- 
stand it — with the utmost deference to people who know more law than I do, 
undoubtedly. 

Mr. HocH. Right in that connection I would like to read the provision carried 
in the railroad bill as it passed the House, the rule of rate making. 
Mr. JoHNsoij. Was that before the conference committee report? 
Mr. HocH. That was before. That was the bill as it was brought out of 
this committee and passed in the House, as it was sent to the Senate. After 
reciting that fair and reasonable rates should be established, I find this 
language : 

" In reaching its conclusions as to the justness and reasonableness of any 
rate, fare, charge, classification, regulation, or practice, the commission shall 
take into consideration the interest of the public, the shippers, the reasonable 
cost of maintenance and operation, including the wages of labor, depreciation, 
and taxes, and a fair return upon the value of the property used or held for 
the service of transportation." 

Now, right in that connection, that the two rules may stand side by side, I 
would like to read the provision of the present law, the first part of paragraph 
2, section 15a, of the interstate commerce act : 

'* In the exercise of its power to prescribe just and reasonable rates the com- 
mission shall initiate, modify, establish, or adjust such rates so that carriers 
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as a whole, or as a whole in each of such rate groups or territories as the com- 
mission may from time to time designate, will, under honest, efficient, and 
economical management and reasonable expenditures for maintenance of way, 
structures, and equipment, earn an aggregate annual net railway operating in- 
come equal, as nearly as may be, to a fair return upon the aggregate value of 
the railway property of certain carriers held for and used in the service of 
transportation; provided, that the commission shall have reasonable latitude 
to modify or adjust any particular rate which it may find to be unjust or 
unreasonable, and prescribe different rates for different sections of the country." 

Xow, is it not apparent that in the change that was made from the original, 
the House bill, there was for all practical purposes taken away from the com- 
mission, as a primary consideration, the interest of the public, the shippers, 
the reasonable cost, and the essential, if not indeed the only consideration, 
made the question of earning a fair return upon the investment? Was that 
not the practical application in Ex* parte 74, and is that not now the rule as 
settled in the Wisconsin case? 

Mr. Benton. Mr. Congressman, I think it was the rule first applied by the 
commission. It broke down ; it could not be applied. The commission rec- 
ognized it when they came to the live stock case and the grain case. I do 
not. however, find a word in the Wisconsin opinion of the Supreme Court 
that sanctions the Federal commission's departure from the strict wording of 
the section. I fully believe that if the carriers ever seek to establish the rule 
that the commission must every minute or day or month or year adjust rates 
so that all the time the carriers will be earning the 6 per cent, the Supreme 
Court will sustain what the commission said in the grain case. But the com- 
mission has not departed from the idea that earnings are the paramount con- 
sideration, and that they must do everything in their power to provide the 
specified return. They have merely recognized that it is literally impossible 
to apply the statute exactly so as to give a return all the time. 

Mr. HocH. Right in that connection let me read a sentence from the opinion 
of the court in the Wisconsin case : 

"The most novel and most important feature of the act requires the com- 
mission so to prescribe rates as to enable the carriers as a whole or in groups 
selected by the commission to earn an aggregate net railway operating income 
equal to a fair return on the aggregate value of the railway property used in 
transportation.*' 

Mr. Benton. I know that is there, and that is why I said I did not see a 
word there sanctioning the departure from the strict wording of the statute by 
the commission in the grain case. But I am compelled to believe that the court 
must sustain that rule; nevertheless we are here urging you not to leave any 
doubt on that point. 

If you attempted literally to carry out the plan of 15a it would ruin the 
business of the country in a time like this. It just can not be done. The more 
you raise the rates the more you destroy traffic. 

Jilr. Sanders. What makes you construe that section of the act to compel 
them to raise rates beyond the revenue-raising point? 

Mr. Benton. I have always argued that they should not. I started to say 
that to Mr. Parker. I have always argued for a more liberal construction than 
the commissioners have seen fit to place upon 15a. I urged upon the commis- 
sion that what Congress had said was that, "in the exercise of its power to fix 
just and reasonable rates," the commission should do thus and so and that the 
first inquiry always should be: "What are just and reasonable rates?'* but 
that they had hanging up in front of them, as a mark at ^hich to shoot, a 
certain given percentage return. But the commission said : " It is our duty 
to do everything in our power.'* 

Mr. Sanders. But I am driving at a different point. You say that if they 
undertake to carry out the provisions of this section, they* are getting rates 
way up beyond the point where they are bringing in revenue. Now, there is 
nothing in the section that requires them to fix a rate which will be a revenue 
destroyer. 

Mr. Benton. I think they have construed that act the way you would have 
them, Mr. Sanders. It Is the only sensible, w^orkable construction which recog- 
nizes the 6 per cent rule as anything binding that can be put on it. If they 
did attempt to apply it literally the rates would go up and up, but, of course, 
they ought not to construe the law that way. 

Mr. Sanders. That is the thing I am inquiring about. You say if the com- 
mission undertook to construe this section literally, the rates would go up be- 
yond the revenue-producing point? 
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Mr. Benton. Yes. 

Mr. Sanders. Now, I can not find anytlnnp: in the section tlmt reqiilr^'S tliem 
to raise the rates literally beyond the point where It is a revenue-producing: 
proposition. The act merely v^ontjempl.Mtes tixinj? a rate structure; it may lower 
what the rates are now, or it may raise them. Very frequently, and the greater 
part of the time, a raise in rates would produce revenue, but also occa*=.lonally 
It will not. I do not find anything in this sect.ion that, using your language, 
literally requires the conunission to a:o beyond the revenue producins^: point. 
My construction of the section is that the commission would be departing froiQ 
the provisions of the section if it. went bt yond the revenue-producing point. 

Mr. Sweet. In other words, they may reduce a rate which will then bring in 
more revenue than would he the case to increase a rate. 

Mr. Sanders. And this section obligates them to do it if tliat will be tlie 
result. 

Mr. Benton. I argued before the commission for a pretty broad, free construc- 
tion, and I attribute e\en more meaning to the introductory words of section 
15n than you do. 

The Congressman from Minnesota [Mr. Newton] asked if there was an:^ 
disagreement. There is disagreement between my interpret.ation of that and 
the interpretation put upon it by your agent, the commission. I say that 
Congress has not directjed the commission to apply any different rule than 
the rule of justice and reasonableness, but that i^hey are to aim toward 6 iH*r 
cent. The commission says that thej'' are to do all that they possibly can to 
get 6 per cent, and I understand you to take the view that it requires them, 
so long as the carriers are not getting 6 per cent, to raise the rates to the full 
point of revenue productivity. 

Mr. Sanders. No; pardon me, I did not make that statement. 

Mr. Benton. Well, that was my interpretation of your language. 

Mr. Sanders. No; you may have made that interpretation, but I did not say- 
that. What I said was that you were contending that this section was a man- 
date to the commission to go beyond the revenue-producing point, and what I 
was asserting was that this section was not such a mandate. 

Mr. Benton. Then I do not want to attempt to interpret your words. Con- 
gressman. That is not proper. 

Mr. Sanders. The reason I object to it is because I do not think that is 
quite a rule. I will state to you in a minute what I do tliink the rule is. 

Mr. Benton. As I understand the commission, they t^ake the position that it 
is their duty to do all they can to get the money. Now, the point of revenue 
productivity may be above the point which is just and reasonable to the ship- 
per, and they may be held by this act to fix the rates at the point which will 
yield the most money to the carriers, but which is not best for the country 
and which is not just and reasonable. 

Mr. Sanders. That, of course, is a different proposition. But you do not 
construe the section to direct the commission to keep on raising the rates if 
the revenue does not run up to 6 per cent, notwithstanding the fact that the 
raise in rates might cause a reduction of revenue? 

Mr. Benton. No ; and I never have. 

Mr. Sanders. And, as a matter of fact, they are carrying out the express pro- 
visions of the act if they so fix the rate structure as to bring in that income af?! 
nearly as may be; that is, in view of the requirement to make it just and rea- 
sonable, and there is an express provision that they have reasonable latitude to 
modify or adjust any particular rate in order to make it a proper rate, if they 
find such rates unjust or unreasonable. Now, that is a proviso notwithstanding 
the other rule, so that if the commission take the mandate of the statute they 
may allow latitude one way or the other, and the mandate of the statute Is 
just as much a mandate to make it just and reasonable as it was before. 

Mr. Sweet. In other words, the sole remedy is not just the question of raising 
rates ; it may be a loAvering of the rates to reach the goal and the proper inter- 
pretation of the law. 

Mr. Ha WES. I do not want to interrupt at this time excepting to say that I 
did not clearly understand Mr. Benton's answer to Mr. Sanders's question. Mr. 
Benton's answer related to what the commission had done or what the conmils- 
.sion had not done, and it was not clear to me In answer to Mr. Sanders's question. 
He quoted the law, and I would like for you to answer how you want that law 
changed, or do you object to the language of the law. not the rulings of the 
commission ; they may have made bad rulings or good rulings or did not properly 
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interpret the law, but we are here to write the law; what is there in the lan- 
guage that lias just been read to you, Mr. Benton, that you want changed? 

Mr, Benton. We want the entire section repealed. * 

Mr. Ha WES. You want the entire section repealed? At this time I ask will 
you be here on Tuesday, Mr. Benton? 

Mr. Benton. I intend to go ahead with the statement which I had expected 
to begin this rooming, and to continue it, if the committee permits, until con- 
eluded. » 

Mr. Hawes. Mighty I ask, between now and Tuesday will you prepare and 
present to the committee an exact amendment of the law as you would have it? 

Mr. Benton. I have already done that. It is a repeal of section 15a. 

Mr. Hawes. No other change except the absolute repeal of that section? 

Mr. Benton. Yes ; there are other amendments. They have been put into the 
record. I did that the first day. They are the same that were presented before 
the Senate committee. I ought to say, as I did to the Senate committee, that I 
was compelled to draw those amendments without consultation with my princi- 
pals. Senator Cummins made the same request of me that you are making. The 
concrete amendments had not been drawn, and I drew amendments conforming 
a? exactly as I cotild to the resolutions which had been adopted by the convention 
of commissioners in Atlanta. Necessarily they touched two or three matters 
that were not covered by the resolutions there, and I had to use my judgment. 
At the time I put them in I reserved the privilege of saying that I had made a 
mistake, and my principals thought that I would have done better to havei 
pbniseil this or that amendment thus and so. Now, when this hearing was 
opened I felt that members of the committee might like to know what concrete 
amendments we were driving at, so I put those in, but there is going to be a 
meeting of the members of the executive committee of the association here next 
weelv. It is their first meeting since those amendments were drawn. I have got 
sufficient modesty to think that they may improve upon some of those amend- 
ments; and I may desire to present them in different form. At the present 
time the best that I can do is already before the committee, and will be found 
in the first day's installment of this hearing. 

Mr. Hawes. Are your amendments suggested to the Sweet bill or the Hoch 
bill? 

Mr. Benton. The amendments which I presented embrace portions of both 
bills. So far as the question of the power of the Federal commission to set 
aside intrastate rates goes, they do not terminate that power as the Sweet 
bill would, but they clearly define the power of the Interstate Commerce Com- 
mission to set aside intrastate rates, so that the commission shall know just 
what class of rates Congress empowers it to set aside. It also provides pro- 
cedure, as does the Hoch bill, whereby it shall be done in conformity with con- 
gressional direction. 

Mr. Hawes. Mr. Benton, would you prepare either the amendment which you 
desire for the Sweet bill or the amendment wh'ch you desire for the Hoch bill, 
or bring in a new bill, so that we will understand exactly what amendments 
you want made in this law? Then the committee will be able, without dis- 
cussing Vhat Mr. Cummins said or what Mr. Esch said or what anybody else 
said, to get the exact change that you present. Will you do that? 

Mr. Benton'. You ought to have that. I have already done it. I have not 
put it in the form of a complete bill, but of sections covering each matter. If 
you put those sections together and put them into any bill that is pending 
before you, or make a new bill, you can make the law what I have suggested 
you make It without the addition or subtraction of a single word, If I should 
have been so happy as to satisfy you when I get done that my propositions 
are sound. 

I would like the privilege, If it is agreeable to you, of preparing such sections 
after I have had the conference with the executive committee. 

Mr. Hawes. When will you be able to present that to the committee? 

Mr. Benton. The executive committee is to be here on the loth. 

Mr. Hawes. Then, Mr. Benton, you will present at once a new bill or amend- 
ments to the Sweet bill written out, or amendments to the Hoch bill written 
out, stating your preference before the committee? 

Mr. Benton. My preference is for both of them. That is a strange statement, 
but the Hoch bill only covers one matter, which Is a matter of intrastate 
i'ati»s- I think there is no provision In the Hocli bill for the repeal of 15a, 
und I think there is no provision in the Hoch bill with regard to the power of • 
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State commissions over the distribution of cars which are within their respec- 
tive States. Now, the State commissioners in their convention asked Congress 
so to amend the law as to enable tlie State commissions to direct the equitable 
distribution of cars within their States, so long as they do not conflict with 
any order of the Interstate Commerce Commission or with any provision of 
the Federal law. That is in Mr. Sweet's bill, and we like it. We ask you to 
make it law. As to rates, there were diflCerent views before the convention 
in Atlanta. The committees on State and Federal legislation felt that the 
results under the administration of the so-called Shrevfeport power were such 
that the power ought to be terminated altogether, and so recommended. The 
resolution presented was debated and referred back to the committee, and a 
resolution was finally reported and adopted in conformity on that point with 
the Hoch bill. So the legislation which we ask would not terminate the power 
of the Interstate Commerce Commission to set aside Intrastate ratets, but 
would define the extent of its jurisdiction and provide a procedure by which 
the commission might be restrained to the exercise of such power as Congress 
had grantetd. So it is Impossible for me to say that the State commissions 
want one bill or the other. 

Mr. Hawes. My question, Mr. Benton 

The Chairman (Interposing). Pardon me, you remember that a quarter to 
12 we were to terminate this hearing. 

Mr. Hawes. Just one minute; I want this witness to have all the time he 
requires. 

Will you then present a new bill embodying those features of the Hoch bill 
and the Sweet bill that you consider desirable, so that we will have that before 
us for discussion? 

Mr. Benton. We gladly will. At the moment It is already before you, as 
far as I can prepare It; and at the earliest possible moment I will present it, 
approved by the executive committee, or modified as they may direct me to 
modify It. 

The Chaikman. We will regard the hearing as closed, unless there is some 
motion to the contrary, to be opened next Tuesday morning at 10 o'clock. 

(Whereupon, at 11.50 o'clock a. m., the committee adjourned until 10 o'clock 
a. m. Tuesday, March 14, 1922.) 



Committee on Interstate and Foreign Commerce, 

House of Representatives, 
Wa8hi7iffton, D. C, Tuesday, March 14, 1922. 

The committee met, pursuant to adjournment, at 10 o'clock a. m., Hon. .Tames 
S. Parker presiding. 

Mr. Parker (acting chairman). The committee will please come to order. 
Mr. Benton, you may proceed. 

STATEMENT OF MB. JOHN E. BENTON — Resumed. 

Mr. Benton. Mr. Chairman, if I may do so, before I begin my general state- 
ment I should like to refer back to the questions which were asked me concern- 
ing the principles which should be applied In fixing just and reasonable rates 
before the passage of the transportation act. I am extremely anxious that It 
shall appear that I at least tried to make a fair and accurate statement of the 
law at that time. When I went back to my office I found the very last install- 
ment of the advance sheets of the Federal Reporter, dated March 2, 1922, 
volume 276, No. 8, which had come in while I was talking to the committee. In 
that I find reported the opinion in the case of Public Service Railway Co. v. 
Board of Public Utility Commissioners, decided October 12, 1921, by the District 
Court for the District of New Jersey. I want to read into the record the state- 
ment of the law on the point concerning which Inquiry was made of me, which 
was made in that case. The opinion is by Woolley, circuit judge. I quote : 

" The State has a right to control private corporations whose business, nec- 
essarily monopolistic in character, is affected with a public interest. In the 
exercise of that control when, as in this instance, it extends to the fixation 
of rates, the State, acting through its governmental agency (in this instance 
the Board of Public Utility Commissioners), must consider both the rights ot 
the public and the rights of the corporation. Out of this situation it must 
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evolve what the law terms a just and reasonable rate, which when made by 
compulsion of public authority can never exceed the value of the service to 
the consumer and can not be made so low as to confiscate the proi)erty de- 
voted to that service. Or, as expressed by the Supreme Court of the United 
States in Smyth v, Ames (169 U. S. 466, 18 Sup. Ct. 418, 42 L. Ed. 819), the 
reasonable worth of the service rendered is the maximum of the permissible 
rate, and a fair return on the value of the property employed for the public 
convenience is the minimum. It must fall between these two extremes." 

That is the way the court in that case phrased the legal rule. 

Now, it is obvious that a situation may exist in which the minimum may 
not be obtained without exceeding the maximum. In other words, the two 
tests may come into conflict, and then it is that the rate-regulating tribunal 
must announce a rate which is a compromise between the two. The change 
which has come about, as I view it, by the establishment of the rule in 15-A 
is that the occasion for the compromise is removed by making the return to 
the carrier the determinative factor. While I have urged a contrary construc- 
tion of the law, as I pointed out the other day, I think it is clear that the 
commission feels tliat it must do all in its x)0wer to produce the return aimed 
at in the statute. That does not, ho\vever, carry it to the absurd extreme of 
constantly marking up rates if it comes to the conclusion that marking them 
up will tend to diminish rather than increase the return to the carrier. 

Mr. Mapes. I do not think I quite understand you, Mr. Benton; I under- 
stand you to say that the court says that the minimum is the fair return on 
the investment? 

' Mr. Benton. "A fair return on the value of the property employed for the 
public convenience " is the minimum. 

Mr. Mapes. I understood you to say that the situation might arise where 
the maximum would get below the minimum? 

Mr. Benton. The situation might arise where a compromise would be inevit- 
able, for the reason that the rate that would yield that return under the situa- 
tion existing at a given time might really be in excess of the value of the 
service, which the court states is the maximum. The law requires, in the 
absence of anything that was put into the law by the transportation act, a con- 
sideration of the whole field. 

Mr. Mapes. In other words, the maximum might be a great deal lower than 
the minimum? 
, Mr. Benton. Yes. 

Mr. Huddleston. I am not sure, Mr Benton, that I exactly understand your 
interpretation of that decision. Is it your view^ that, on the whole, where the 
worth of the service is below^ what would be a fair return to the carrier, yet 
a fair return might be exacted? In other words, may any circumstances arise 
which justify the exaction of more than the worth of the service? 

Mr. Benton. I maintain that there can not, unless it be that 15-A has done 
that. 

Mr. HunnLESTON. That case discusses the rule of State intervention, not the 
rule interpreted by the Interstate Commerce Commission or by the Federal 
authorities. Is that not the case? 

Mr. Benton. It was a State case, but the matter before the court was what 
Were just and reasonable rates, which, as I said to you the other day, is the 
qaestlon before every State commission as well as the Federal commission 
when regulating rates. 

Mr. Huddleston. There is only one limitation upon the right of a State to 
do whatsoever it chooses with reference to these matters, and that is the pro- 
vision of the Federal Constitution which forbids confiscation. Is not that 

correct? 

Mr. Benton. Do you mean now, or disregarding 15-A? 

Mr. Httddleston. Of course, without regard to any Federal statute, the State 
proceeding alone has only one limitation upon its powers outside of its own 
laws and constitution, and that is the Federal constitutional provision against 
confiscation. That is the only provision of the Constitution. 

Mr. Benton. You are speaking now of railroad rates? 

Mr. Huddleston. Certainly, or any other rates that are the subject of 
regulation. 

Mr. Benton. I think the limitation is larger as to railroad rates than as to 
utility rates. As to public utility rates what you said is true; the only 
interference with the State's power there arises out of that i)art of the Constl- 
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tutlon which forbids confiscation. As to railroad rates it is not true, be- 
cause the power is also limited by the other clause in the Constitution which 
confers upon the Federal Government the power to regulate, which Involves 
the power to protect and foster interstate commerce. And that gives rise to 
the Shreveport limitation. 

Mr. HUDDLESTON. That power is not lodged in the Federal Government; it 
is lodged in Congress, is it not, by specific grant? 

Mr. Benton. Well, I take Congress to be the lawmaking power of the Fed- 
eral Government. 

Mr. HuDDLESTON. Well, it is. But it is not the Government; it Is merely a 
branch of it. 

Biit that is not the point. If the Congress should fail to assert that power 
it has always been held that it does not afford a limitation upon the power of 
the States. Is not that corriect? 

Mr. Benton. Yes. 

Mr. HuDDLESTON. So that, coming back to the question, there being no Fed- 
eral statute upon the subject — assuming that — the States may do whatsoever 
they will with reference to corporations, whether public-utility corporations or 
others, subject merely to the limitation of the Constitution, which forbids con- 
fiscation? 

Mr. Benton. There being no statute. 

Mr. HuDDLESTON. Well, I said that as a part of my hypothesis. I was un- 
dertaking to get you to give me a categorical answer, if possible. 

Mr. Benton. I have said yes. Now, I do not want you to under.stand that 
I mean if you wipe out the transportation act that would be so, because it 
would not. You would still have the act to regulate commerce and the Shreve- 
port doctrine. 

Mr. HUDDLESTON. I Started out by assuming that there was no Federal statute 
on the subject. 

Mr. Benton. Then you have my categorical answer; yes. 

Mr. HUDDLESTON. The other day you were discussing the question of discrimi- 
nation, and that seemed to be a point at issue. Does that case touch that 
subject? 

Mr. Benton. No ; it is a street railway case, which does not raise it. 

Mr. HUDDLESTON. Does it involve any decision upon the right of a State to 
put in discriminatory rates which, however, would not be confiscatory? 

Mr. Benton. I do not think it refers to it in any way whatever, though I 
have not read the entire opinion. I do not think it does. 

Mr. HUDDLESTON. Have you compared that case with Smyth v. Ajnes? 

Mr. Benton. No. Of course, I know what Smyth v. Ames decided, and I 
have read the part of this decision which I have put into the record here, and 
some more of it. 

Mr. HUDDLESTON. Does that state any principle in conflict with Smyth v. 
Ames? 

IVIr. Benton. No ; it is the same principle. 

May I put into the record — because it will answer some questions that have 
been asked before touching this same point — these cases in which the Supreme 
Court has dealt with the right of public service corporations to receive a fair 
return, independently of any such provision as Is contained in section 15-A : 

Wilcox V. Consolidated Gas Co. (212 U. S. 19, 48-50). 

Lincoln Gas Co. ^^ City of Lincoln (250 U. S. 256-267). In that case the 
court said : 

" We can not approve the finding that no rate yielding as much as i)er cent 
upon the invested capital could be regarded as confiscatory." 

I will also put into the record — it may be convenient for somebody — tire case 
of Brooks-Scanlon Co. v. Railroad Co. (251 U. S. 306), in which the Supreme 
Court held that a carrier could not be compelled to continue to operate if it 
could not make its operating expenses. 

Mr. Parker (acting chairman). Mr. Benton, you have a prepared statement 
have you not? 

Mr. Benton. I have. 

Mr. Parker. Are you willing to be interrupted in the course of it? 

Mr. Benton. I shall appreciate it very much if I may be permitted to pat 
this statement in consecutively, and without being obliged to digress to answer 
questions. I have attemptecl to make it cover pretty completely the situation as 
it exists, about which I think you would want to know, so far as it has not 
already been covered by witnesses. And I have attempted to discuss a con- 
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siderable number of questions which I thought you probably would want to ask 
me about. 

Mr. Parker. The Chair will try to protect you. 

Mr. Benton. It will be remembered that I began an opening statement and 
continued only for a few moments. I had intended to complete that opening 
statement, then to close with a general sort of statement such as ^ have now 
indicated to you. I did not get the opportunity to do it, and so I have put the 
two into one, or planned to do so. 

The other day I had proceeded with my opening to, the point where I was 
citing cases in which the commission had defined the Shreveport power. 
I want to quote from Memphis Merchants Exchange v. Illinois Central Rail- 
road, 43 I. C. C. 378. In that case, in addition to language which I put before 
you the other day, the commission said: 

"The State Public Utilities Commission of Illinois, acting within the scope 
of its authority, has the undoubted right to prescribe rates of freight appli- 
cable to movements of traffic by railroad wholly within the State of Illinois. 
In a case which merely calls to our attention the fact that a State rate is lower 
than an interstate rate on the same traffic from and to the same points we 
have no authority or power to condemn the State rate and take action which 
would be warrant to carriers to increase it to the level of the applicable inter- 
state rate." 

Quotation s«from other cases may be made as follows : 

" We have held that discriminations under the third section to be undue and 
unlawful must ordinarily be such that the prejudice arising out of it against 
one party is a source of advance to the other alleged to be favored." Board of 
Trade of Chicago r. A., T. & S. F. Ry. (29 I. C. C. 438, 443). 

"We must, to make a finding of discrimination, be shown the fact of dis- 
crlminatlcn, not merely the difference in ratings without the cause and reason 
for the (lifterenco. Uiiifonnity is desirable and in some instances it is neces- 
sarily required, but its absence does not prima facie connote illegality, as dif- 
f**rences in transportntion conditions may, and frequently do, require a devia- 
tion from uniformity in particular Instances to accomplish the legality and rea- 
sonal>leness of rates w^hich the law enacts." National Confectioners' Associa- 
tion et al. v. Aberdeen & Kockfish Railroad Co. et al. (49 I. C. C. 566, 576). 

In Illinois Central Railroad v. Public Utilities Commission (245 U. S. 493), 
where the Interstate Commerce Commission had made an order the design of 
which was to authorize Illinois carriers to advance their intrastate passenger 
fares to a level witli interstate fares, and where the commission found ex- 
pressly that the preference or advantage to intrastate passengers imposed " an 
unreasonable and unlawful burden on interstate passenger traffic," the Supreme 
Court paid no attention to that finding, and set the order aside on the ground 
that the commission had nol^ found a State-wide discrimination of the charac- 
ter defined in the Shreveport case. 

By most explicit language the United States Supreme court held that the 
question of reasonableness was not In issue in a discrimination case, I quote 
from American Express Co. v. Caldwell (244 U. S. 617, 624) : 

"Proceedings to remove unjust discrimination are aimed directly only at 
the relation of rates. If in such a proceeding an unreasonable rate is uncovered 
and that rate made reasonable, it is done as a means to the end of removing 
discrimination. The correction is an incident merely." 

This was the state of the law when the transportation act was passed. In 
the New York. Illinois, and Wisconsin cases the comniissicn elaborated a new 
theory of discrimination based upon the amendments contained in the transp<»rta- 
toin act. This was that, inasmuch as the Congress in section 15a had provided 
that the commission should adjust rates so that carriers might earn 6 per cent, 
the failure of intrastate rates to bear their share of any necessary increase to 
prwluce that percentage return constituted a discrimination against interstate 
eommece, which under the new language in section 13 (4) the Federal commis- 
sion might removed. 

This mterpretation of the law was upheld by the lower Federal C(»urts, and 
early in this hearing we told you that we feared the result in the Supreme Court. 
Our* worst fears have been realized. The court has said that Congress intended 
by the Esch-Cummins Act to give the Federal commission the power to make the 

orderg It has made. 

In the Wisconsin case the court had before it a typical order, based upon 
the same theory which the Federal commission followed in making all of the 
State orders to which reference has been made here. The court said that order 
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could not be sustained, under the provisions in the act, antedating the trans- 
portation act, upon which the Shreveport order was based ; but that section 15a 
and 13(4) dovetailed together gave the commission the power to make the 
order for the purpose of removing " unjust discrimination against interstate 
commerce." 

These words, "discrimination against interstate commerce," were taken by 
the Congress out of the court's own decision In the Shreveport case. In com- 
mittee reports, and in statements made by those having the bill in charge, the 
Congress was assured that the bill was designed to enact into statute law the 
Shreveport decision. The court ascribed to the words " discrimination against 
interstate commerce " a different meaning from that in which it had itself 
used the words in the Shreveport case, and refused to look at the reports and 
statements made while the bill was on Its passage, and at occurrences con- 
nected with its passage, which showed that the Congress had selected those 
words and put them into the statute so that they would mean there exactly 
what they meant in the Shreveport and other opinions where the court had 
used them. Touching this point the court said : 

" Committee reports and explanatory statements of Members in chnrge made 
in presenting a bill for passage have been held to be a legitimate aid to the 
interpretation of a statute where its language is doubtful or obscure. But when 
taking the act as a whole the effect of the language used Is clear to the court, 
extraneous aid like this can not control the interpretation." • 

How were the justices of the court made so certain of the meaning of 
Congress? The court makes that clear, as follows: 

** Counsel for appellants, not able to satisfy their meaning by the suggestion 
of any other discrimination to which they apply, are forced' to the position that 
the words are tautological and a mere repetition of ' any undue or unreasonable 
advantage, preference, or prejudice as between persons and localities in 
intrastate commerce on the one hand and interstate or foreign commerce on the 
other hand,' which precede them. In view of their apt application to the most 
important purpose of the legislation, we are not at liberty to take such a view. 
If * undue, unreasonable, and unjust discrimination against interstate or foreign 
commerce' are tautological, why are they followed by the l)hrase 'which is 
hereby prohibited and declared to be unlawful?* To accompany a meaningless 
phrase with words of such special emphasis would be unusual. 

" It is urged that in previous decisions, notably the Minnesota rate cases 
(230 U. S. 352), the Shreveport case, supra, and the Illinois Central case, supra, 
the expression * unjust discrimination against interstate commerce * was often 
used when, as the law then was, it could only mean discrimination as between 
persons and localities, and therefore that it is to be given the same limited 
meaning here. But here the general words are used after discrimination against 
persons and localities have been specifically mentioned. The natural Inference 
is that even if they Include what has gone before, they mean something more." 

So the court shut itself off from the record of congressional proceedings, 
which, we think, would have shown just how those words, " which is hereby 
prohibited and declared to be unlawful," came to be in the law. 

At the cost of a moment's time, I want to state what the record shows. The 
Esch bill was drawn in substantial part by the Interstate Commerce Commis- 
sion. Mr. Clark, of the commission, came here as the first witness to explain it. 
You will find the authorship of what Is now section 13 (4) avowed for the 
commission by Commissioner Hall at page 698 of the hearing on the Capper bill. 

That bill, as the commission prepared It, frankly proposed to give to the 
Interstate Commerce Commission the power to prescribe Interstate rates to 
displace others which it should find to cause — I quote from the language as 
proposed — "any undue burden upon interstate or foreign commerce." This 
committee reported the bill with that language in, and so It passed the House. 

A very strong protest, however, was made against the "undue burden" 
words, and finally those words were struck out and the "unjust discrimina- 
tion " words were put in their place, because it was thought those words had 
a settled meaning in the law. No objection was made to the words " which are 
hereby prohibited and declared to be unlawful." There did not seem to be 
any occasion to fear those words. Everybody knew what unjust discrimina- 
tion was, as the court had used that phrase to that time. It was already 
unlawful, under the Shreveport doctrine, and no objection was perceived to 
specifically so declaring In the statute. So those words, which came into the 
bill in the manner that has been described, remained there after the words 
which were intended to enlarge the power of the commission had been struck 
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otit. All of this appears from the legislative record, which is open to you, 
although it was a closed book to the court. 

The decision of the court settles the meaning in law of the language con- 
strued, but, of course, I do not need to say that the Congress may determine 
(1) whether the court has attributed to the statute the actual intent of 
Congress, and (2) whether the act is working in a manner which renders 
amendments necessary, regardless of the original intent. The last question, 
of course, is the all-important one. It is purely a political question. The court 
exercised its proper function in determining the extent of the power of Congress. 
For all practical purposes that decision may be taken here as upholding the 
power of Congress with relation to interstate carriers as unhampered by any 
constitutional restrictions. Whatever this decision may involve of departure 
from heretofore established constitutional law is purely inconsequential. The 
decision is the law. Congress has the power. It is for Congress to say to 
what extent it will use its power and to what extent it will permit govern- 
mental agencies which have existed since the regulation of railroads began, 
created by the States, to which the people are accustomed, near to the people 
and trusted by the people, to exercise their heretofore accustomed powers. 

In order that you may legislate most wisely to bring order out of the very 
confused situation now confronting us, it is necessary, I think, that you should 
understand the spirit and pui*pose which actuate the State commissions of the 
country. 

Speaking of them as a body, they are men of experience, ability, character^ 
and good sense. They are earnestly desirous of helping to solve in a con- 
structive way the great transportation problem that confronts the country 
to-day. They realize that it is a national problem, and that the States they 
represent are parts of the Nation, that no State can afford to adopt any narrow, 
selfish policy; and that no such policy can stand in the face of the dominant 
power of the Federal Government. 

Most of you will remember that, when the Esch-Cummins bill was under 
consideration, ray predecessor, Mr. Elmquist, appearing for the State com- 
missions, earnestly urged that provisions providing for cooperation between 
tlie State and Federal commissions be incorporated in the bill. Like recom- 
mendations were made by Commissioner Clark for the Federal commission. 
Tlie provisions which are now in section 13(3) were incorporated in consequence 
of those representations. 

It may be well enough for me to take a few moments to tell you where that 
idea of cooperation had its origin. It was Judge Prouty's idea. 

Back in 1912 or 1913 the Boston & Maine desired to increase its rates. It 
operated in four States. This made five coimnissions, including the Federal 
commission, that would be called upon to act upon proposed increases. Judge 
Prouty sat in a hearing in Boston, and invited the commissions of those four 
States to sit with him to consider the carrier's need for increases. There was 
no law authorizing that action on his part, but it was the thing to do, and 
he did it. 

Commissioners from all of those four States sat with Judge Prouty through- 
out that hearing. I was one of the commissioners from New Hampshire. We 
heard the evidence together, and considered it together. We determined to- 
gether what advances ought to be allowed,- and we reached a unanimous 
decision. 

We decided to adopt rates which should vary according to the density of 
the traffic on different lines. When we came to determine what scale should 
apply to this line, and what to that, the local knowledge which the State com- 
missioners had concerning the business in their respective States enabled the 
conference to avoid making some mistakes which would have been of very 
serious consequence to business interests, if the scheme, as first proposed by 
an examination of the Federal commission, had been adopted. 

Not only did Judge Prouty acknowledge in a very handsome way the aid 
given by the State commissions during the hearing and the conference at which 
the general plan was adopted, but the final schedule was worked out by the 
New Hampshire rate expert, Mr. Hantoul, and by the rate expert from Massa- 
chusetts, Mr. O. P. Clark. In that conference, and in that way, we settled what 
the Interstate rates should be and what the intrastate rates should be, and 
€ach commissioner went home and carried out the understanding thus arrived 
at A part of the program contemplated increasing the mileage passenger rate, 
in New Hampshire that rate was fixed by statute. We recommended to the 
legislature the repeal of that statute, and personally went before the legislative 



358 PROPOSED AMEXDMEKT TO TRAXSPOKTATION ACT, 1920. 

committees and reported to them the facts which we found in that Joint hear- 
ing and the conclus ons which the joint conference had readied as to what 
ought to be done. While some of the members of the legislature abused us 
very roundly our recommendations were adopted and the program which had 
been agreed upon was enabled to be carried through. 

Mr. Newton. Was this an appointive commission or was it an elective com- 
mission ? 

Mr. Benton. It was appointive. 

In that body of men, representing five commissions, I never siiw anj^ dispo- 
sition to do anything else than to find out what the facts were and to work 
out a proper scale of rates. There was not the slightest disposition on the 
part of any commission to attempt to get any unfair advantage for its State. 
That was the beginning of the cooperative idea. 

The results of that joint conference were talked about by Judge Prouty and 
by other members of the Federal commission and by the State commissioners 
who took part in it. It was suggested that in such joint hearings claims of 
discrimination could be heard and settled. Commissioner Meyer, then chairman 
of the Federal commission, in an address before the national association advo- 
cated legislation providing for such hearings. The idea found favor, and it 
was indorsed by resolutions of the National Association of Commissioners at 
several conventions, and came finally to be supported before Congress by both 
State and Federal commissions in the manner I have suggested. 

After the transportation act had passed the House, and when it was evident 
that it would become a law, President Shaw, of the national association, then 
chairman of the Illinois commission, whom I had the privilege to accompany, 
called upon the chairman of the Interstate Commerce Commission and on 
behalf of the State commissions assured him of the wish and puri)ose of the 
State commissions to cooperate with the Federal commission, not only for the 
purpose of avoiding controversies over conflicting rates, but with the purpose of 
doing everything within their power to make the new law work well. 

We were then, as we have uniformly been, cordially received. Appreciation 
of the proffer was expressed. 

That offer was made in the utmost good faith and was the indication of a 
general wish to establish working relations between State and Federal com- 
missions under which all complaints of maladjustment of rates mipht he 
jointly studied and considered and ironed out without the necessity for Federal 
orders or litigation of any kind. 

When under the new law complaints were made against intrastate rates, 
and the Federal commission was asked to set them aside as discriminatory 
within the meaning of section 13(4), there was no response to the proffer which 
the State commissions had made. 

Since the transportation act was passed the Federal commission has made 
25 state-wide orders, prescribing w^hole bodies of intrastate rates in 25 States. 
I do not mean prescribing in all cases all of the rates within those States. 
(Generally speaking, that was not true, although in several States, as you will 
see later, all of the freight rates and all of the passenger rates, with the excep- 
tion of commutation rates and excursion rates have been prescrihetl by tlu' 
Federal commission. In other States all of the passenger rates, with those 
exceptions, have b^en prescribed ; and in others the rates on excepted com- 
modities where the increases varied from the increases allowed by the Federal 
commission have been prescribed. But the orders in each case have been state- 
wide orders affecting all the rates within the State of the specified classes. 
The cases in which these orders were made and the rates involved were set out 
in the statement which I put into the record the first day of the hearings. 

In the States which have thus been disabled, wholly or in large part, to 
exercise their accustomed rate-making powers live vastly more than half the 
population of the Union. They are the following: Alabama, Arizona, Arkansas, 
Florida, Georgia. Illinois, Indiana, Iowa, Kansas, Louisiana, Michigan, Minne- 
sota, Missouri, Montana, Nebraska, Nevada, New York, North Carolina, North 
Dakota, Ohio, South Carolina, Tennessee, Texas, Utah, and Wisconsin. 

I now want to direct your attention to a most astonishing aspect of the 
situation not generally understood, which has led me to think that probably 
nobody In Congress designed that the law should operate in all respects as it 
has operated. 

These intrastate rates thnt the Federal commission condemned and advanced 
were either rates that the Federal Government Itself made through the dlre<'tor 
general, or they ^vere the director general's rates substantially increased by 
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State authorities. But this is the fact I want to emphasize here — that in 
14 States these rates made by the director general were condemned as discrim- 
inatorj' intrastate rates, and orders were made by the Federal commission 
prescribing new rates, without any State authority exercising jurisdiction 
having been asked to advance them. In addition, there were three other States 
where pretended applications were made to State authorities having juris- 
diction, as In New Yorlc, but the clear requirements of State law were not com- 
plied with, so that the State authorities were not able to act without violating 
the biw creating such commissions. 

1 will make some further reference to these cases later. At this moment I 
want merely to point out that no matter whether the proposed advances were 
reasonable or unreascmable, in 17 cases the State authorities vested with juris- 
diction never had a chance to act upon them. 

While you keep that fact in mind, I want next to comment on the character 
of the orders that the Federal commission makes under the law as it now 
stands. 

In the first place, they are State-wide orders. The language of the section 
is in the singular, where power is granted, and relates to any "rate, fare, charge, 
classification, or practice " which the commission may find discriminatory. The 
commission in all of these State cases, however, has made wholesale orders, 
staae of them advancing all rates within a State, pjassenger and freight, with 
exceptions too minor to mention. 

Touching this point, during the recent hearing before the Senate committee. 
Senator Cummins said : 

" I never dreamed that the Interstate Commerce Commission would declare 
a rate discriminatory as against interstate commerce, unless it had investi- 
gated that particular rate and the traffic which moved under it and found 
that it did unjustly and unreasonably work to the disadvantage of the people 
outs'de of the State who were doing the same kind of business." 

Furthermore, these State-wide orders the commission has in every instance 
nrade " to remain in force until the further order of the commission." So they 
will remain in force forever, unless the commission revokes them. 

And finally, by the terms of section 13(4), it is provided that rates pre- 
scribetl by the comin ssion thereunder '* shall be observed while in effect, the 
law of any State or the order of any State authority to the contrary notwith- 
standing." 

So it has come about that under this law, as it is now construed and applied, 
the carriers may come to the Federal commiss on and procure an order pre- 
scribing all of the rates within any State, and such order has the effect of 
removing all those rates absolutely from the reach of any State authority 
without the State having had any opportunity to act. It would be impossible 
to devise a more pei'fect plan for the complete destruction of State power. 

It has been sought to create in the public mind the idea that it was necessary 
for the Federal Government to step into the States and take away the power of 
State regulation which the States have had since the formation of this Gov- 
eniment, on account of unwillingness on the part of State authorities to recog- 
nize the necessities of carriers and to do what justice and fairness required 
in the way of allowing necessary advances. The truth is far otherwise. The 
State commissions have been too liberal, rather than too niggardly. I want 
to prove this by reference to facts which are matters of record. 

The transportation act became a law on February 28, 1920. Shortly there- 
after carriers made application to the Federal commission for authority to ad- 
vance interstate rates. That commission began an investigation in May, and 
on .July 29, in the proceetling commonly referred to as Ex parte 74, it handed 
down a decision in which it permitted advances in rates as follows : Passenger 
rates and milk and cream, 20 per cent in all groups; Pullman rates, 50 per 
cent for the benefit of the rail carriers in all groups ; freight rates, with certain 
exceptions, 40 per cent in the eastern, 25 per cent in the southern, 35 per cent 
iu the western, and 25 i)er cent in the Mountain-Pacific groups. 

After tlie Federal commission had instituted the Ex parte 74 proceeding, it 
extended to the National Association of Railway and Utilities Commissioners 
an invitation to designate three State commissioners to sit with it during that 
investigation. This presented a very perplexing proposition. No intrastate 
rates were involved in that proceeding. The State commissioners did not regard 
that case as their problem. They were not specially anxious to share in the 
responsibility of making Increases which at that time were generally regarded 
as inevitable. There was nothing to gain by participation in the hearing, unless 
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it might be criticism. Furthermore, only three commissioners were invlte<i to 
«ii. Of course, the Federal commission could not invite 48. But the 45 States 
that would not be represented could not feel that their views would be reflected 
by what commissioners from three other States might say. 

On the other hand, this was the beginning of proceedings under the new la'W. 
The State commissions had made a proffer of their cooperation. They had said 
they desired to do what they could to make the law work well. The Federal 
commission was faced with a nation-wide application for immense rate Increases. 
If these increases were necessary in interstate rates, it would doubtless be for 
reasons also applicable to applications that would be made to State commissions 
as to State rates. When I say " applicable " I mean that it would be because 
of changed conditions increasing the operating expenses of carriers and making 
necessary a readjustment of rates upward. 

In view of these facts, if the State commissions declined the request upon 
the technical ground that State rates were not involved in the proceeding, it 
felt that their action would seem to be inconsistent with the offer which they 
had made, and that it might tend to discourage the Federal commission from 
cooperating when State rates were involved, when the opportunity to help settle 
the questions that would arise in those cases would be of most vital importance 
to tke States. 

It was recognized that the State rate structures could not be made over 
and not give rise to more or less discriminatory situations, or at least to 
allegations of discrimination. When such cases did arise the State commissions 
wanted to have good working relations with the Federal commission. 

These and many other aspects of the case were considered at two confer- 
ences of State commissioners, the first of which was held in Chicago, and 
the second in Washington. The conclusion finally arrived at was that the 
State commissions ought to show their willingness from the first to do 
whatever they could to help in the general situation. 

At the Chicago meeting a committee was appointed to confer with the 
Federal commission, and to report at the conference of State commissioners 
later to be held in Washington. I was a member of that committee. We met 
all of the Federal commissioners in a body. The most important matter to 
be clearly understood was that the participation of the committee of State 
commissioners should be entirely without prejudice to any future proceedings 
on State increases, which were not involved in the Federal proceeding, but 
which it was anticipated would be later asked for from State commissions. 

Mr. Denison. Did the Interstate Commerce Commission ever explain to tl^e 
commissioners or their representatives upon what theory they invited them to 
confer with them or act with them in the adjustment of interstate rates? 

Mr. Benton. I will cover that. On this point we found the attitude of the 
Federal commission what we had expected, and it was clearly understood that 
the! participation of the committee upon the invitation should not be 
taken as in any way to prejudice the rights of State commissions in acting 
upon any application that might be presented to it under the law of its own 
State, and upon the evidence presented to it. This understanding was ex- 
pressed in a resolution of acceptance which I will later put into the record. 

Other matters discussed were readily agreed upon except one only. It was 
desired by the State commissioners that the committee might consist of five 
members rather than three in order that there might be men thereon repre- 
senting, respectively, the Pacific coast, the intermountain, the Middle Western 
States beyond the Mississippi, the northeast — by which I mean the territory 
east of the Mississippi and north of the Potomac — and the southeast, being 
the territory east of the Mississippi and south of the Potomac. These live sec- 
tions are pretty well defined rate territories, although they have not all been 
made into specific rate groups by the commission under the transportation act. 

This request wad presented to the Federal commission. It was not denied 
outright, but the hope was expressed that we would not press it, and we did 
not. I mention it merely to show the spirit in which we were then pro- 
ceeding. 

The committee of State commissioners reported back to the conference held 
jn Washington, and the President of the National Association was authorized 
to appoint a committee of three. He appointed Hon. W. D. B. Ainey, of Penn- 
sylvania ; Hon. John A. Guiher, of Iowa, and Royal C. Dunn, of Florida. These 
men say with the Federal commission throughout the hearing and consideration 
of evidence in Ex parte 74. 
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Now, I want to make this clear. There was no misunderstanding whatever, 
nor any suggestion from any source that that hearing was to be in lieu of 
hearings before the State commissions on applications for State Increases. 
There was no explanation of the theory upon which the application was ex- 
tended, except such as was implied by the chairman in extending the invi- 
tation orally to the association through me, that the Federal commission de- 
sired our cooperation in the consideration of the questions that would be 
presented to it in that proceeding; and also in a statement made to me at 
another conference, incidentally, occurring between myself and another member 
of the commission, that it was desirable that whatever increases were to be 
allowed, both State and interstate, should be allowed as promptly as it could 
be, and that it would expedite action if, so far as it was practicable, the hear- 
ings before the State commissions and the Federal commission should be upon 
a common record. 

There was involved, In recommendations made by the Interstate Commerce 
Commission to the Congress before that — I think in their formal report, and 
if not, then in what Commissioner Clarke said orally — the suggestion that it 
might be possible to use a common record before the Federal commission and 
the State commissions. The suggestion was made at the first conference; 
was amplified in the incidental conference. The Idea was presented that it 
ought not to be necessary for the railroads to go through the presentation of 
evidence before the Interstate Commerce Commission showing their financial 
necessities, and then go through the same form of calling the same witnesses 
and making the same presentation of evidence before all the State commissions. 
That aspect of it was presented before the State commissioners in Chicago. 
I told the men there what had been suggested to me on that point, and one of 
the matters which the committee appointed was to discuss with the Interstate 
Commerce Commission was the method that might be taken for presenting 
that record to the State commissioners, so that in advance of their hearings 
they might be studying it and putting themselves in a position where they could 
more readily call for anything which they desired, or more reaflily act upon it 
when the State proceedings were presented. 

When we met the Federal commission the suggestion was made by our com- 
mittee that the Federal commission cause to be printed a daily record of the 
presentation before the Federal commission. We were advised that the con- 
tract between the commission and the reporters did not permit that. I com- 
municated with the railway executives, either with the president of the railway 
executives or Judge Thom — at the moment I forget which — and suggested 
that aspect of the matter, and suggested that if the cariers desired to promote 
expedition in acting upon the State applications they cause to be printed a daily 
record and distribute it to the several commissioners. Mr. Wood, counsel for 
the Southern Pacific, and Mr. Donnelly, I think, of the Northern Pacific, came 
to my office and talked to me about it. We made to them the same suggestion 
that we had made to the Interstate Commerce Commission and stated that the 
Interstate Commerce Commission was debarred by its contract with the firm 
of reporters from carrying out the suggestion. They readily said that they 
would be glad to do that, and that arrangement was carried out. 

Now, at a later time, during the proceding in Ex parte 74, while that case 
was on hearing, some reference was made to the proceeding by Judge Thom, 
which led to a colloquy between him and Mr. Campbell — ^now Commissioner 
Campbell, who was then representing shippers in the hearing — as to the effect 
of the participation of State commissioners in that hearing. And reference 
was made to the fact that the record was being distributed to the State commis- 
sioners. I have not looked up the transcript of the record for many months, 
^ut it is my recollection that the questions arose as to whether or not the joint 
record would be receivable in evidence before State commissions, and I made a 
statement on the record about it, which I put in before the Senate committee 
Jiml want to put in here. I put it in, because it states the understanding with 
respect to the distribution of that record and with respect to the status of 
future proceedings before the State commissions to get State increasees. I 
J^nid to tlie Interstate Commerce Commission : 

"Now, in view of the colloquy which took place the other day between Mr. 
Campbell and Judge Thom, I desire, while I am speaking, to say something 
^n the record about the relation of this record to State commission proceed- 
*ng«i and especially about the action of the national association in causing the 
'wwe to be distributed. It is desirable that there shall be no possibility of 
wisapprehension as to that. 



362 PROPOSED AMENDMENT TO TRANSPORTATION ACT, 1920. 

'* The record has been distributed at the Instance of the National Association 
of Railway and Utilities Commissioners at the expense of the carriers wlio 
are presenting their case here. Arrangements came to be made in the fol- 
lowing manner: 

"At the meeting of State commissioners held in Cliicago to consider the invi- 
tation for cooperation extended by this commission, a committee was appointed 
to make arrangements for the convenience of the State commissioners in con- 
nection with the hearing here. It was desired that the suggestion should be 
made to your commission that the record be printed in daily installments and 
distributed to all the State commissions." 

I might interject that the reading of that reminds me that one reason why 
the State commissions desired the daily distribution of this record was because 
it is made the duty, by the laws of several of the Western States, of the State 
commissioners to represent the interests of their shippers in interstate rate 
proceedings before the Interstate Commerce Commission, and they were 
anxious to get the daily record while it was going on so that they might be 
the better able to take care of their State shippers, or such of them as appeared 
in the Ex parte 74 proceeding. (Continuing reading:) 

" It developed that under the terms of your contract with the official re- 
porters this could not be done. The committee thereupon suggested to counsel 
for the carriers that they cause the record to be distributed from day to day 
during the progress of the hearing, so that the State commissions might be 
enable to follow the hearing. This they readily agreed to do. 

" The use which could be made of this record in State proceedings was dis- 
cussed. Counsel for the carriers were advised that the national association 
could make no attempt to say what any State commission would do with re- 
spect to accepting the record made here; that obviously each commission must 
determine that matter for itself, in view of its own law and its own judgment 
as to what its course ought to be, but that the view of those commissioners 
who had expressed themselves at Chicago had been to the effect that, so far as 
their own commissions were concerned, hearings might be expedited by intro- 
ducing the record as inade here, without calling again the witnesses placed 
upon the stand here. Such record would, of course, be supplemented by evi- 
dence desired to be offered as to the State case either by carriers or by others. 
It was well understood that no attempt was made to state that this course of 
procedure would be in accordance with the law and acceptable to the commis- 
sion in every State. 

"At the meeting of State commissioners held in Washington on May 22, to 
reach a final determination considering the invitation w^hich this commission 
had extended, the matter of the use of the record to be made at this hearing 
was further considered. A resolution was offered recommending to the State 
commissions that, in the rate proceedings growing out of the advances now 
asked in the several States, the record made here be received as a part of the 
record in the State proceedings. Upon a vote only four commissioners voted 
against the resolution. The opposition of those commissioners, so far as ex- 
pressed, was based not upon a disinclination .so far a*s their own commissions 
were concerned to admit the record if offered, but instead upon the opposition 
of those commissioners to the principle of recommending to any commission 
what its ruling should be upon evidence to be offered before it. 

" The entire propriety of that view impressed the meeting, and upon motion 
the vote was reconsidered and the resolution withdrawn, so that when the 
matter of receiving this record comes up before any commission, that commis- 
sion may he certain that the National Association has not in any way en- 
croached upon its prerogatives, even so far as to recommend what shall be 
done with respect to the use of this record. That is a question which uuist be 
decided by each commission upon its view of the law which governs it, and 
its view of what its own action ought to be." 

Tluit shows the clear understanding that the rate increases in the States 
were to proceed upon applications to tlie State commissions ; that records were 
to be made there, of which the record before the Federal commission might 
be a part, but which might be supplemented in such a way as the commission 
or the caiTiers or the shippers desired. 

Now, so far as I am aware — and I believe I would know if there had been 
any departure from it — there was not a single commission in the country that 
declined to admit the Ex parte 74 record, or that asked to have a single wit- 
ness that testified in Washington reappear before the State commissions to give 
his evidence over again or submit even to cross-examination as to any points 
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for the further information of the State commission as to what he knew about 
the facts. 

Mr. Dentsox. Was any objection made to your statement to the commission 
there? Did anyone take exception to it? 

Mr. Benton. Mr. Wowl, with whom tlie arrangement had been made, sat at 
my right han«l. I do not know whether anything appears on the record as 
coining from his lips, but as I made the statement he nodded, and after ad- 
joamment tliat day he said to me that I had stated the misunderstanding with 
entire fairness. Mr. Wood will, I know, say the same thing to you if in- 
quired of. 

At the conclusion of tlie Ex parte 74 proceeding the before-mentioned com- 
mittee, in a report addressed to the president of the national association, 
expressed concurrence with the judgment of the Federal commission in its 
action upon interstate rates and recommended expedition in allowance of such 
advances in State rates as should be found necessary. 

I ask leave to introduce here, as a part of my statement, a copy of the letter 
of President Shaw to Chairman Clark, advising of the action of the Washington 
conference. This letter sets forth the resolution of acceptance, which explicitly 
states the understanding upon which the committee appointed participated In 
the Ex parte 74 hearing. I will read that letter : 

May 24, 1920. 
Hon. Edgar E. Clark, 

Chairman Intei'statQ Commerce Commission^ Washington, D. C. 

Deab Sib: The invitation extended by the Interstate Commerce Commission 
to the National Association of Railway and Utilities Commissioners at a con- 
ference between you and the general solicitor of the asssociation on May 11, 
1920, and discussed at a conference between that commission and a committee 
representing the association on May 22, 1920, having been duly considered, the 
association, at a meeting held in Washington on May 24, 1920, passed a resolu- 
tion accepting the same, as follows : 

Whereas the Interstate Commerce Commission has extended to this associa- 
tion an invitation to cooperate with that commission in the matter of applica- 
tions pending before it for increases in carrier rates in the three classification 
territories by the appointment of three representatives of the association, mem- 
bers of State commissions having regulatory jurisdiction over intrastate rates 
of carriers, to sit with the Interstate Commerce Commission upon the hearing 
of such applications and to consider with the members of that commission what 
Increases ought justly to be made, with the clear understanding that such 
participation or cooperation shall not prejudice the rights and powers of the 
Interstate Commerce Commission as to interstate commerce under Federal 
laws or the rights and powers of the several State commissions as to intrastate 
commerce under the laws of their respective States : Therefore be it 

Resolved, That this association accepts such invitation and that three such 
representatives of this association be selected, in such manner as the associa- 
tion may by vote determine, to sit with the Interstate Commerce Commission 
npon the hearing and consideration of said applications upon the understanding 
expressed in such invitation. 

Acting in conformity with this resolution, I have to-day appointed the fol- 
lowing repre.seutatives of this association : Hon. .Tohn A. Guiher, commissioner. 
Board of Railroad Commissioners of Iowa; Hon. R. C. Dunn, commissioner, 
Railroad Commission of Florida ; and Hon. William D. B. Ainey, chairman 
Public Ren'i(»e (.■ommission of Pennsylvania. These gentlemen have been ad- 
vised of their appointment and requested to confer with you and arrange to 
act with the Interstate Commerce Commission in conformity with the invitation 
extended hy it. 

Yours very truly. 

National Associiatiox of I£ailway and Utilities Commissioners, 
By Walter A. Shaw. 

I put this resolution into the record for the reason that representatives of 
the commission and of the caiTiers in the past have referred to that participa- 
tion on the part of State commissioners in Ex parte 74, as if it had been upon 
an understanding that the State connnissi oners severally would accept the 
result of that hearing as decisive in State rate cases, whereas just the contrary 
was the case. 

This is the second time I have read that sentence since I dictated it. • I do 
not want to give the idea that the Interstate Commerce Commission has mis- 
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represented anything. What I mean is that the representative of the commiis- 
sion before the Supreme Court and of the carriers appearing before the Senate 
committee referred to it in such a way that the inference might be drawn by 
those who were not familiar with the facts that it was expected that the State 
commissions would register identical increases which might be applied to inter- 
state rates. I do not think that was by any design, because all tlie members of 
the commission and their representatives are honorable men and would not 
consciously give any misunderstanding about it, and I want to guard against 
any such construction possibly being put upon what I aay. 

Mr. Denison. Let me ask you a question there if you. do not mind. If you 
made your position there so clear to the commissioner, as you say you did, how 
do you explain the fact that he could make a statement, of that kind? 

Mr. Benton. The reference is always made to the participation, probably for 
the information of the tribunal or the persons addressed, but without exer- 
cising that degree of care which anybody charged with the responsibility that I 
have feels compelled to exercise to get all the facts understood. 

I also wish to read the report made by the committee to President Shaw upon 
the conclusion of the Ex parte 74 hearing and conference : 

To Walter A. Shaw, 

President National Association of Railway and Utilities Commissioners: 

On May 11, 1920, the Interstate Commerce Commission extended an invitation 
to the State commissioners to cooperate with it in the consideration of the 
establishment of rates to carry out the requirements of section 15a of the inter- 
state commerce act, expressing the desire that three State commissioners be 
selected as representatives of all State commissions. Afterwards at a called 
meeting of your association we were selected as such representatives. We wish 
to report as follows : 

On May 24, 1920, we presented ourselves to the members of the commission 
who recognized us as State commissioners whom they desired to act with 
them in cooperation in the examination and consideration of said advanced rate 
hearing, being I. C. C. Ex parte 74. The taking of the testimony began on May 
24 and was completed on July 1. The arguments followed immediately, closing 
July 6. An adjournment was then taken until July 13 to enable the commis- 
sion to perform other official duties requiring immediate attention; During 
the taking of the testimony and the argument we sat with the commission. 

Consideration of the case in conference began July 13 and ended July 29, 
when the conclusions were reached and the ruling completed. Between the 
dates just stated the entire commission devoted each day to the consideration 
of this case, except one and one-half days in the hearing of arguments in other 
cases. We participated in the conference in the same manner as members of 
the commission, being invited by them to take part in the discussions and 
express our views with full freedom. 

The members of the commission gave to the case intense and efficient applica- 
tion, examining and discussing it with the evident desire to reach correct con- 
clusions and apply the increase in such manner as to deal justly with the whole 
country. 

The questions presented were very numerous, involving the commerce of 
the whole country and the entire rail transportation system of the United States, 
many of these questions being of complex character. Any decision of the case 
looking to the observence of the statute affects in some way every rate now 
effective. Speaking generally, every controverted question concerning all classes 
and commodities, and all rates, rules, and practices of rail carriers, and all 
the theories of shippers and carriers were presented and urged in the testimony 
and in argument before the commission and given careful consideration in 
conference. 

The commissioners were not of one mind on all questions, and their con- 
clusion in many cases was the result of recognizing that the views of the 
other man must be taken into account and that there must be some surrender 
by each before an agreement could be reached. In some instances the con- 
clusion of the majority is the view expressed in the ruling. On some of the 
questions our views were not in full accord with the majority and in some 
instances we three State commissioners did not have unity of view. However, 
when all matters are considered, and remembering that where 13 men are con- 
sidering controverted questions and proposed policies their differences of 
opinion must be composed or decided by the majority, we believe that the 
conclusion, considering all things, is just and fair, and we give it our approvaL 
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The increased rates permitted under the ruling in Ex parte 74 will probably 
go into effect September 1, 1920. The reasons requiring an increase of inter- 
state rates 'are very persuaMve of the need for increase in intrastate rates. 
The operating revenues of the railroads under present rates and conditions are 
recognized by all persons as insufficient. A part of the responsibility to meet 
the situation rests upon the State commissions. Such increases as will be 
made in intrastate rates should, if possible, me made effective September 1, 1920. 
Respectfully submitted. 

William D. B. Ainby, 
Chairman Public Service Commission, Pennsylvania. 

Royal C. Dunn, 
Member Florida RaMroad Commission, 

JNO. A. GUIHEB, 

Member Iowa Railroad Commission. 
Dated July 29, 1920, at Washington, D. C. 

I was authorized by Judge Ainey and Mr. Dunn to sign their names to this 
report after it had been submitted to them. 

John A. feuiHEi. 

Mr. Burroughs. What was the date of that? 

Mr. Benton. It is dated July 29, 1920. That was the day of the issuance of 
the order of the Federal commission. 

Mr. HuDDLESTON, You say that was the date of the issuance of the order? 

Mr. Benton. It was. I put that report into the record because it has become 
the habit of carrier representatives to say that the committee recommended 
to the State commissions that the same increases be made intrastate as inter- 
state, whereas the report shows that they did no such thing, but that they did 
recommend that the State commissions act upon applications for intrastate ad- 
vances promptly. » 

I put that report into the record for another reason also. That is, to show 
that there is no inherent difficulty in reaching agreements when you get people 
together around a table, talking as equals, and trying to do business. The result 
of that first joint conference under the new law was complete agreement on 
the part of those who participated in the conference. It ought to have encour- 
aged use of the cooperative provisions of the statute in cases directly involving 
intrastate rates, for which it was designed. What was done by the State com- 
missioners and their representatives *in connection with the Ex parte 74 pro- 
ceedings represented a frank, above-board attempt to take into consideration 
the requirements of the Federal law and the Constitution and the changed con- 
ditions which had come about since the State rates and the Federal rates had 
been made, and to bring about as nearly coincidently as was possible increases 
to the extent that the facts showed increases should be made everywhere, not 
only with regard to interstate rates but with regard to State rates also. And 
that it had a far-reaching effect and was phenomenally successful I will demon- 
strate to you, I am confident, in the matter which I propose to proceed 'to put 
before you. 

Mr. Sweet. It was an attempt to work out a rate structure under the existing 
law? 

Mr. Benton. It was. 

On the part of State commissions every effort was made to comply with the 
recommendation for prompt action made by the. committee. Within one month 
three-fourths of the States had permitted increases; and within two 'months 
every State in the Union, with four exceptions, had done so. One of these was 
North Dakota, where the action of the State commission was enjoined ; another 
was in Kansas, where the railroads would not furnish information, and the 
State commission made the investigation that Judge Reed has told you of, on 
which they finally based their 30 per cent increase; and the other two were 
Arizona and *Nevada, where the carriers refused to comply with the plain re- 
quirements of the State law, that increases in rates applied for must be shown 
to be necessary by evidence offered. 

Before proceeding further I want to say a word emphasizing the significance 
of the results I have just stated. Any of you who have had anything to do 
with litigation of any kind in courts or before commissions, any of you who 
have had anything to do with proceedings before commissions, whether you 
are lawyers and know anything about courts or not, will be astonished, I 
think, that within .two months after it was known what the Federal com- 
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mission would do and after the carriers had started to procure authority to 
make intrastate increases, practically all the commissions in the country had 
acted. It is, I think, a remarkable thing that within a month tliree-fourths 
of them had acted. So the recommendation of that committee that sat here 
and sent out that helpful statement had its effect, and Increases went into force 
either coincidently with the interstate increases or approximately so. This 
could not have happened but for the disposition entertained by commissipus 
all over the country to recognize the situation in a broad way and to do the 
thing that ought to be done as they then viewed it. 

I come now to state what advances the State commissions allowed. 

First, as to freight rates, the percentages allowed by the Federal commis- 
sion were allowed in every State in the eastern district except Indiana aud 
Illinois, where the commissions allowed, instead of 40 per cent, 33^^ and 35 
per cent, respectively. / 

In the southern district 25 per cent advance was allowed in every State. 

In the western district the 35 per cent advance was allowed by every State 
except North Dakota, which I have spoken of, and Kansas, Nebraska, and 
Texas, which last three States allowed, respectively, 30 per cent, 35 per cent, 
and 33J per cent advance. 

In the Mountain-Pacific group the full 25 per cent advance was allowed in 
every State except Arizona and Nevada. 

Mr. Newton. The rates that were advanced by the thi-ee States which you 
mentioned — Texas, Kansas, and Nebraska— did those advances compare favor- 
ably with the recommendations of the Interstate Commerce Commission? 

Mr. Benton. Yes. Those advances were in States within the western group, 
where the Interstate Commerce Commission had allowed 35 per cent. In 
every one of those States the commissions based their increases upon the 
necessities of the carriers to make the returns prescribed by the transportation 
act upon the value of the properties within those States. Mr. Taylor was here 
the other day and explained how they did it in Nebraska, and Judge Reed has 
explained as to Kansas. The same thing was done In Texas. 

Mr. Sweet. And these increases in freight rates were made in addition to 
the rates that had been fixed during the period of Federal control and as thoy 
existed at the time the increase was made? 

Mr. Benton. That is true. They are, as I have said before, the director 
general's rates, substantially, very greatly increased, as you will see, by the 
State authorities in those States. 

As to passenger rates, except in the two States of Arizona and Nevada, the ad- 
vances asked for were allowed in every State where there were not passenger- 
fare statutes except three, of which mention has been or will be made particu- 
larly. 

Mr. Graham. Mr. Chairman. I would like to make a suggestion to the witness. 
I think there should be in the record somewhere a brief statement, so that we 
may get it at a glance, of the various advances that have been made in rates 
since the perioc] of Government control began. 

Mr. Parkek. Since .January 1, 1018? 

Mr. Graham. Yes. sir. If we had that in a brief, tubulated form we could get 
It at a glance. 

Mr. Benton. Possibly I can put it in a form that will answer your purpose 
now. 

The director general, by what is called General Order 28, made a 2o per cent 
advance in all freight rates, and put all passenger fares upon a mininnim basis 
of 3 cents per mile. The statement that he made a 2;! per cent advance in the 
freight rates does not completely tell the story, and it will be Impossible by any 
tabulation to tell it. Upon many commodities he made advances vastly exceeding 
25 per cent, varying with the commodities, and, I think, varying also with the 
localities in which they were made ; but we may say that there was a 25 i)er cent 
advance made by the director general. 

Mr. Sweet. And that applied to State rates as well as Interstate? 

l\Tr. Benton. That applied to all rates, both State anil interstate. Those ad- 
vances were in effect, and it was those rates existing at the end of Federal con- 
trol which were advanced, interstate, by the Federal commission in Kx parte 74 
by the percentages I have mentioned, and which were advanced by the States in 
the way that I have stated. And I propo.se Inmiedlately to put into the record a 
tabulated statement of the advances made by the States. 

Mr. Graham. Will you also include with that such increases as have Iwen 
made by the Interstate Commerce Commission? • 
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Mr. Benton. The tabulated statement is at hand to be put in immediately, but 
I can supplement that. 

Mr. Gbaham. I think we would like to have that information. 

Mr. Ha WES. Mr. Benton, did j'ou personally approve of these increased rates 
by the Federal and State bodies? 

Mr. Benton. No ; I had nothing to do with it. 

Mr. Hawes. I say, did you approve at the time of this increase of rates? 

Mr. Benton. No. I hope you will not tisk me why and to what extent, 
because it would require a somewhat extended discussion, which I would 
rather postpone a little, if I may. 

Mr. Hawes. It is very interesting for us to know. We are discussing now 
the increase of rates by the Federal body and the State bodies. It is interest- 
ing for us to know whether you approved or disapproved. 

Mr. Benton. I said I did not. 

Mr. Hawes. That you did not? 

Mr. Benton. No. 

Mr. Hawes. To what extent did you disapprove of it? 

Mr, Benton. Well, I want to make that as brief as I can. I disapproved of 
the Increases to the extent ttiat they involved an allowance for what I believed 
to be a return upon an excessive valuation. I disapproved of them as they 
finally worked out — although I do not wish to criticize the commission for 
making them that way — on account of the elfect upon the rates which came 
from the operation of straight percentage Increases. I hope that explanation 
will suffice for now. 

Mr. Hawes. Do you know of any State commissioners who disapproved of 
these rates? 

Mr. Benton. Yes; and I am going to pUt that information into the record 
immediately. 

Mr. Hawes. Could you tell me now? 

Mr. Benton. I will tell you within three minutes, if you will permit me to 
put it in in my regular order. I propose to put in a tabulated statement to show 
to what extent they disapproved of it. Is that what you want? 

Mr. Hawes. The opinion of each commission as to the increase you pro- 
pose to put in? 

Mr. Benton. And the extent to which they disapproved of it. 

Mr. Hoch. Just one question there. The percentage Increases provided In 
Ex parte 74 werje, I understand, added not only to those Increases which 
had been covered in the 25 per cent order of the director general but also added 
to those commodity increases of which you spoke. Is tlmt correct? 

Mr. Benton. That is true. 

Mr. HuddlestOn. Mr. Chairman, I can not understand why Mr. Benton 
should object to questions at any time. He is making a long statement, in- 
volving two days or more. A point is made by him, and while the point is 
fresh in the minds of the committee I think he should not object to stopping 
and answering it. 

Mr. Pabker. I think his suggestion, Mr. Huddleston, w^as largely at my 
own instance. Knowing that Mr. Benton had this very long statement, I 
thought if we should stop and question him on every other point we should 
never get through. I propose when I am presiding over the committee to give 
everybody all the chance they want to cross-question Mr. Benton; but we 
have that pile of manuscript there to go through, and I think after we once 
get through with It and have that behind us then I will give you all the chance 
anybody wants to cross-question him. That is only my persbnal view, and 
If the conmiittee think otherwise I am perfectly willing that we should stop 
every minute. I am not trying to impos^e my will on the committee, but I am 
seeking to expedite this hearing, and I think we will get along faster if we 
permit him to proceed. 

Mr. Huddleston. Mr. Benton, there had recently been a horizontal increase in 
rates before the period of Federal control, had there not? 
Mr. Benton. Yes. 

Mr. Huddleston. To what amount? 

Mr. Benton. I can not tell you. There was what they called the Five Per 
Cent Advance case and the Fifteen Per Cent Advance case, but I can not give 
you the dates, and I can not attempt to state those orders. I hope you will not 
ask me to give changes In rates preceding Federal control, because I was neither 
on a State commission nor in any way connected with rates while those advances 
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were under consideration and made. The only thing you could do would be to 
demonstrate that there wai3 a field which had been occupied by the Federal 
commission in its rate-making activities which I am not very well informed 
about. I will admit that now, and ask you if you will not excuse me from demon- 
stating it 

Mr. HuDDLESTON. Well, let us find out about that. 

Mr. Sweet. You used the word ** horizontal " 

Mr. HuDDLESTON. Were these increases of universal application, or did they 
apply to certain districts? 

Mr. Benton. Mr. Congressman, do you desire me to attempt to testify before 
this committee concerning a matter which I say I am not familiar with? 

Mr. HUDDLESTON. Well, you are certainly a man of usual information, and 
know something about the business of railroad-rate making. I know that every- 
body in this room knows something about this matter to which I refer, you 
included, and I think you ought to tell us frankly what you do know. 

Mr. Benton. I wish to say to you and to every member of the committee that 
I am anxious to tell the committee anything that I know. 

Mr. HUDDLESTON. Well, you say you do not know whether there were such 
inceases made? 

Mr. Benton. Why, I have told you that there were. 

Mr. HUDDLESTON. Were they universal, or were they regional increases? 

Mr. Benton. Now, you are getting into the matter of the particulars of the 
orders, about which I would be liable only to mislead the committee If I at- 
tempted, to testify. 

Mr. HuDDLESTON. You do not kno\^ whether they are applicable to the country 
as a whole or merely to certain districts? 

Mr. Benton. Mr. Chairman, I ask the chairman to rule whether I should be 
inquired of concerning a matter which I have not covered in my testimony 

Mr. Hawes. Before the chairman rules I want to suggest that Mr. Benton 
has a very long statement, taking an hour and a half to deliver, and it is tre- 
mendously inconvenient for this committee not to interrupt him from time to time 
and ask him questions, and especially as we will not have an opportunity to 
read his statement before asking such questions as we desire to ask. I think 
that in view of the time we are giving him he ought not to object to questions 
from time to time. 

Mr. Benton. I want to make it perfectly clear that I do not. I am here to 
answer questions 

Mr. Parker. The Chair will request Mr. Benton to put those orders into this 
testimony. 

Mr. HuDDLESTON. Mr. Chairman, I insist upon my right to interrogate this 
witness. 

Mr. Parker. He says he does not know. 

Mr. HuDDLESTON. If he does not know, he can answer that he does not know ; 
and that will be an answer to my question. It is not for the chairman to decide 
whether he knows or whether he does not 

Mr. Parker. The chairman has not attempted to decide that. I simply said 
we would have those orders put in. 

Mr. HuDDi^STON. I do not think it is a precedent followed by any committee 
of either branch of Congress to require that a witness shall be allowed to go 
on at any length he chooses free from interruption by members of the com- 
mittee who want to ask him questions. As a matter of precedent and principle, 
I earnestly object to such practice, and I Insist upon my right to interrogate 
Mr. Benton. If he does not know, let him say so. 

Mr. Parker. I think you have an entire right. Mr. Huddleston, to interro- 
gate him. My only object was to expedite the hearing. 

Mr. HuDDi^sTON. I want to expedite it, but I do not see how It expedites It 
in any way to proceed in such fashion. 

Mr. Graham. I suppose, Mr. Chairman, that the committee can regulate the 
practice for itself by adopting a motion. 

Mr. Parker. Oh, yes. 

Mr. Benton. Mr. Chairman, I merely desire to repeat that I am here to fur- 
nish the committee all the information I can, and if the committee desires me 
to answer questions along this line I will. I had assumed that perhaps I 
would be perraited to make the statement, and it would be printed and that I 
would be interrogated about it when there were printed copies available for the 
committee. But I have come here with the utmost desire to furnish all the 
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information that I can to the committee, and to the individual members of 
the committee. 

Mr. Parker. Mr. Hnddleston, will you proceed, please? 

Mr. HuDDLESTON. Mr. Benton, tell us what you know about the increase in 
rates within a year before the period of Federal control? 

Mr. Benton. Mr. Chairman, I can not place the date of either the 5 per cent 
increase or the 15 per cent increase. Those increases were made when I was 
pot either on the New Hampshire commission or in any way connected with any 
State commission or with rate making. I can not fix the dates. I know there 
were those cases. 

Mr. HuDDLESTON. Without fixing the dates, then, please tell us what you 
know as to those increases. 

Mr. Benton. I merely know that there were those proceedings, and that the 
commission authorized 

Mr. HuDDt*ESTON. Which proceedings? 

Mr. Benton. The Five Per Cent case and the Fifteen Per Cent case and that 
the commission authorized increases. I will be glad, if you desire information 
placed in the record about it, to use the time between now and to-morrow 
morning in finding out just what the decisions were, and then answer any 
questions. 

Mr. Huddleston. I would like to get what you now know. 

Mr. Benton. I now know nothing more than X have told you. 

Mr. Huddleston. You do not know the scope of the increases, the subject of 
the increases, the field for them, whether they were coextensive or anything 
further than you have told us? 

Mr. Benton. No. 

Mr. Huddleston. You do not know the year in which they were given? 

Mr. Benton. No ; I can not tell you even that. ' 

Mr. Hihjdleston. Very well. 

Mr. Benton. Now, Mr. Huddleston, would you desire to ask me some ques- 
tions about this to-morrow? If so, I will 

Mr. Huddleston. I do not know. I will decide that to-morrow. I can not 
tell you now. 

Mr. Benton. I merely tell you that I will be glad to answer your questions 
then if you desire. 

Mr. Sweet. Mr. Chairman, I think we ought to be frank with the witness. 

Mr. Huddleston. I will be as frank as I want to be. 

Mr. Sweet. I realize that. 

Mr. Huddleston. And I do not want any suggestions from anybody^ else as to 
how I shall carry on my part. 

Mr. Parker. The Chair has no intention of being discourteous to you, Mr. 
Huddleston. 

Mr. Huddleston. I know that, of course. 

Mr. Lea. Mr. Benton, what was the date of the director general's order 
making the 25 per cent raise? 

Mr. Benton. I am not positive as to that, but I think it was in June — it was 
In June, 1918, and I am now reminded it was June 28. 

Mr. Lea. Was that a blanket raise, and then, in addition to the blanket order, 
(pertain specific raises? 

Mr. Benton. Yes. 

Mr. Lea. But the minimum raise under that order was 25 per cent? 

Mr. Benton. Yes; but I ought to be careful to qualify that in this way: 
There were certain commodities upon which there were limitations, that not 
more than so much per hundred or per ton should be caused by the application 
of the 25 per cent increase. 

(Thereupon, at 12.05 o'clock p. m., the committee adjourned to meet at 10 
o'clock a. ra. of the following day, Wednesday, March 15, 1922.) 
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Wednesday, March 15, 1922, 

The committee met at 10.15 o'clock a. m., Hon. James S. Parker, presiding. 
Mr. Parker. The committee will please come to order. Mr. Benton will 
proceed. 
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Now, Mr. Benton, we had some controversy at the end of t^ie hearings yes- 
terday as to the mode of procedure. The Chair ruled that your request should 
be granted, that you would he allowed to proceed without interruption until 
you had finished the voluminous statement that y<m are going to make. 

Mr. Hawes. May I ask Mr. Benton how long it will take him to conclude? 

STATEMENT OF MB. JOHN E. BENTON — ^Resumed. 

Mr. Benton. I do not know. I hope to conclude to-day. 

Mr. Hawes. Mr. Chairman, I have listened to Mr. Benton for two or three 
mornings. It is absolutely impossible to remember what he says and then 
examine him. It is impossible to do that, and if we wait for a transcript of this 
testimony it will take 10 days. I only want to ask him a few questions from 
time to time, and I do not think you will object to that, will you, Mr. Benton? 

Mr. Benton. Mr. Hawes, I do not object at all. I am here and subject to 
the will of the committee, and I want to conduct my presentation exactly as it 
is desired, and shall do so. Of course, I have sometimes asked to postpone 
answers, because I have known that I was later coming to the matter covered 
by the questions and because I have noted that when one man asks two or 
three questions then questions run all along the line and it is Impossible to make 
much progress. 

Mr. Mapes. Could we not make a memorandum of the questions that occur 
to us as Mr. Benton goes along, and then ask him about them at the end of 
his statement? 

Mr. Hawes. Not very well, unless I can refresh my memory by the testimony. 
Mr. Mapes. It seems to me we will get along faster in that way. 
Mr. Parker. The only object of the Chair, of course, is to expedite this hear- 
ing. I do not want to impose my will, on the committee. There was a point 
in controversy here yesterday over what we would do with reference to the 
questioning of Mr. Benton during his statement. 

Mr. Hawes. How many other witnesses have you, Mr. Benton? 
Mr. Benton. I may finally have no other witnesses. At any rate, when I 
conclude my statement the further presentation will be very brief, if there is 
any. There may possibly be a statement from President Jackson or from Mr. 
Webster, who is the chairman of the committee on legislation. 
Mr. Parker. Now, what is the pleasure of the committee? 
Mr. Graham. Mr. Chairman, I believe we will get along faster if we limit 
questions until after — I do not want to limit anyone or be offensive to any 
member of the committee, but 1 move you that we let Mr. Benton be permitted 
to proceed until he finishes his formal statement. 

Mr. Parker. The motion is made that Mr. Benton be allowed to proceed until 
he has finished his formal statement. 

Mr. Sanders. I have an objection to that, Mr. Chairman. Objection would 
not stop the motion, but I think it is a very dangerous precedent for this com- 
mittee to undertake to bind itself beforehand that we will not make any in- 
quiry of a witness. Now, I think that the statement of the witr.ess that he 
desires, if possible, not to be interrupted any more than possible, and the state- 
ment of the chairman that he hopes the committee will not interrupt unless 
they feel it is necessary, ought to be sufficient. I do not think we ought to bind 
ourselves so that if Mr. Benton or any other witness should make a statement 
that we thought was inaccurate we could not say. "You do not mean that," or 
*' Isn't there something that will clear that up?" 

Mr. Hawes. Mr. Chairman, may I inquire at this time how soon we may 
be provided with printed copies of Mr. Benton's testimony? 
Mr. I*ARKER. The clerk will answer that. 

Mr. Layton. It all depends, Mr. Hawes, upon how much time is permitted 
for revision and whether or not the committee wishes to have it printed with- 
out revision. 

Mr. Hawes. There is nobody to revise it Imt Mr. Benton. 
Mr. Benton. I will say that I will revise it on six hours' notice. 
Mr. Layton. But in addition to that the members of the committee take con- 
siderable time in revising their remarks. 

Mr. Burroughs. Has there been any rule made yet by the committee as to 
the time in which and the method by which the testimony is to be printed? 
Mr. I»arker. I could not answer that, Mr. Burroughs. Perhaps the clerk can. 
Mr. Burroughs. That question was raised here about a week or 10 days ago, 
and i understood there was to be .something done about It. 
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Mr. Layton. Mr. Chairman, if you will permit me to make just a short state- 
ment regarding that, Judge Sweet made a motion severial days ago in resi^ect 
of having the testimony printed without revision by having committee prints 
made. I investigated that matter on the request of the chairman and the infor- 
mation is in the folder on the chairman's desk. 

Mr. Graham. Mr. Chairman, I made a motion a while ago that has not been 
acted upon, and in view of the suggestion that is made, it is entirelv immaterial 
to me whether such action is taken or not, and I desire to withdraw the motion. 

Now, I want to make a suggestion about the matter that has been brought' up 
here. I have, I think, on two occasions here, made a proposition that we ex- 
pedite the getting back of this testimony, even to the extent of not permitting 
a revision. I have talked to the clerk about some of this material and he tells 
me that he was unable to get the preliminary print with any satisfaction, which 
we spoke about the other day, -and he told me something about the situation of 
some of these witnesses who have testified here. He says the testimony has 
«been sent to some of them and in some cases they have entirelv changed the 
testimony that was given before the committee, and in one case, I think, he 
tells me one of the witnesses has substituted a statement of 50 or 60 tvpewrit- 
ten pages for what he testified before this committee, and that all sorts of 
changes had been made in the testimony. 

Now, gentlemen, what is the use of our sitting here listening to testimony 
when we do not get that same kind of testimony in our hearings? 

Mr. Mapes. Do you not think this is a matter we ought to take up in executive 
session ? 

Mr. Graham. Yes, sir ; I think it is. 

Mr. Newton. What is the value of the testimony when the witness is allowed 
to change it wlien he gets outside of the room? 

Mr. Graham. :Mr. Benton is going to revise his testimony. We are spending 
a lot of time listening to witnesses, and then we get something else when the 
hearing is printed. 

Mr. Benton. Mr. Chairman, I want to make it clear that I do not care 
\%'hether I revise my testimony or not. 

Mr. Parker. Mr. Graham has now withdrawn his motion. The Chair hopes 
that you will follow the suggestion of the Chair and allow Mr. Benton to pro^- 
ceed as nearly as possible without interruption, so we may get through. 

Mr. Alfred P. Thom. Mr. Chairman, on this subject of procedure, may I be 
perniitte<l a word? 

Mr. Paricer. How long will it take you, Mr. Thom? 

Mr. Thom. Just a suggestion. I understand from the patron of this bill 
that there will be three or four or five additional witnesses in addition to the 
witness now on the stand. I have explained — I do not' know whether you per- 
.sonally were present at the time, Mr. Chairman — that we desire to have an 
opportimity of seeing the testimony before we put on the witnesses that we 
shall ask to make statements. We have been prevented by the proceedings be- 
fore the Interstate Commerce Commission from appearing here and listening 
to the testimony. It is abs<dutely essential, if we are to make an intelligent 
statement in reference to it, that we have an opportunity of reading it ; conse- 
quently I would like to make the .suggestion for the consideration of the chair- 
man and the committee, that before we are assigned to begin we have an op- 
Ijortunity of having in our possession for a reasonable time the printed testi- 
mony. 

Mr. Parker. We will bear that in mind. 

You may proceed now, Mr. Benton. 

Mr. Benton. Yesterday I had reached the point where I was referring to the 
action of the State commissions upon applications for freight-rate increases and 
for passenger-rate increases. What I then said with respect to, freight 
rates is subject to the qualification that in various States exceptions were made 
as to certain commodities according to the necessities of the local situations 
as found by the commissions. The great body of intrastate freight rates, how- 
ever, were advanced the same percentage as interstate rates have been, with 
the exceptions noted. 

I made that same statement before the Senate committee. Of course, it is ob- 
vious that what these several commissions did upon these applications is a mat- 
ter of record. If I have not stated it correctly, it can be shown. Someb©d> 
representing the carriers, appearing after me before the Senate committee, sug- 
gested that other reasons were advanced in Indiana. I think he was referring 
to reasons which were local in their application. The Indiana commission n» 
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to passenger rates, anyway, and possibly as to some Ireight rates, discussed also 
the action which had been taken by the Illinois coiumiaslon witli I'espect to simi- 
lar rates. I thinli my statement is accurate, that the exceptions made in the 
several States where exceptions were made were to meet the demands of the 
local situation as they were found to exist. 

Now, I desire to offer a tabulated statement whicli sliows the action of each 
State commission upon the applications which were made to put into effect 
intrastate the same advances which had been authorized in Ex parte 74. I 
would like to have that made part of the record. I will also give to the clerk, 
for distribution now to the several members of the committee, like tabulated 
statements. 

(The paper referred to follows:) 

I come now to state what advances the State commissions allowed. 

First, as to freight rates, the percentages allowed by the Federal Government 
were allowed in every State in the eastern district except Indiana and Illinois, 
where the commissions allowed, instead of 40 per cent, 33^ and 35 per cent, 
respectively. 

In the southern district the 25 per cent advance was allowed in every State. 

In the western district the 35 per cent advance was allowed by every State 
except North Dakota, where it was enjoined, and Kansas. Nebraska, and Texas, 
which States allowed, respectively, 30, 35, and 33i per cent. 

In the Mountain-Pacific group the full 25 per cent was allowed in every State 
except Arizona and Nevada, just mentioned. 

As to passenger rates, except in the two States of Arizona and Nevada, the 
advances asked for were allowed in every State where there were not passenger- 
fare statutes except three, which I w^ill mention more particularly later. 

What I have said with respect to freight rates is subject to the qualification 
that in various States exceptions were made as to certain commodities accord- 
ing to the necessities of the local situation as found by the commission. The 
great body of intrastate freight rates, however, was advanced the same per- 
centage as interstate rates had been, with the exceptions noted. 

Except in Kansas the results which I have stated were accomplished within 
two months from the time when the Federal commission made its decision in 
Ex parte 74, a record which I think you will consider nothing less than phe- 
nomenal. 

I offer a tabulated statement which shows the action of each commission. 

(The tabulation referred to is here printed in full, as follpws:) 
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An examination of this tabulation shows that, with the exceptions before 
mentioned, the passenger fares were raised in the nonstatutory passenger fare 
States. There were, however, a number of States where the commissions had 
not been granted passenger-fare jurisdiction, such rates having been regulated 
by statute. 

When It passed the transportation act, Ck)ngress knew that passenger rates 
had varied in different States in the past and might vary in the future. It 
knew of the passenger fare statutes. It, however, took care of the problem 
they presented by the provisions of section 208(a) of the transportation act 
In that section Congress exercised its war power to free the roads, to the ex- 
tent it judged wise, from the statutes. It provided therein that the dire<^or 
general's rates, both tate and Federal, should continue absolutely in effect 
during the period of Federal control (unless changed by consent of the Federal 
commission) "and until thereafter changed by State or Federal authority, re- 
spectively." 

The validity of this section as an exercise of the war power has been upheld 
by State and Federal courts : Public Service Commission of New York v. New 
York CJentral Railroad (New York Court of Appeals, decided Dec. 16, 1920) ; 
Michigan Central Railroad v. Michigan Public Utilities Commission (U. S. 
District Court, Eastern District of Michigan, decided Jan. 24, 1921.) 

Under Federal control the passenger fares in all States were, therefore, on 
a basis of not less than 3 cents per mile. On many lines there were rates 
very substantially exceeding 3 cents. All the director general's rates continued 
after the termination of Federal control, State rates as well as interstate 
rates, except as they were increased in most of the States immediately after 
the Ex parte 74 decision, as has been stated and as will be shown by the tabu- 
lation. Nowhere did any State exercise the power, which Congress clearly rec- 
ognized in section 208(a) to reduce passenger rates after September 1, 1920, 
although in a single instance a single road was asked to observe a charter 
contract. 

COMPELLED BT FEDERAL COMMISSION. 

I now want to make the statement as emphatically as I can that in my 
humble judgment it would have been better for the country and better for the 
carriers if the Federal commission had left in effect the passenger rates which 
Ck)ngress fixed. Three cents is about as high a passenger fare as will permit 
a maximum flow of passenger traffic, and it is from full cars that the railroads 
make their net earnings or profits. 

When the Federal commission and most of the State commissions allowed the 
3-cent rate to be advanced to a minimum of 3.6 cents, passenger traffic dried up. 
This is a matter of common knowledge. 

I have added to the statement which I have presented for inclusion in the 
record the date upon which the State order was made in every case where I 
had it. There were some cases in which, upon looking at my office files, I 
found I did not have the date of the order, but had instead the effective date 
of the advances, so the dates are put in accordingly. They do not appear on 
the tabulated statements now being distributed. 

I am referring now to the New York case, where the New York commission 
construed 208a as not having the effect to relieve the New York Central from 
its charter contract between Buffalo and Albany. That is the only ca-se in which 
any action was taken looking toward changing the director general's rates. 

I now want to make the statement as emphatically as I can that in my 
humble jiidgnient it wonld have been better for the country and better for 
tile carriers if the Federal commission had left in effect the passenger rates 
which Congress fixed. When the Federal commission and most of the State 
comniiss'ons allowed the 3-cent rate to be advanced to a minimum of 3.6 
wnts passenger traffic dried up. This is a matter of conmion knowledge. 

Three cents is about as high a rate as will liermit a max 'mum flow of 
traffic; as will permit the ordinary man to travel when the necessity for it is 
not pressing ; as will permit him to take his wife when she would like to go, 
but does not insist upon going ; in short, it is about as high as will permit 
the free movement of what may be termed " voluntary passenger traffic," which 
is the traffic which carriers need to fill their cars and give them a profit. 

The committee sliould not get the Idea from what I am saying that there 
is any wish to attempt to restore the prewar passenger rates, which In some 
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States were on a basis of 2 cents per mile. That can not be done under 
present conditions. 

The State passenger fare statutes did present a real problem at the end 
of Federal control. Enacted in peace times, they tixetl, in some cases, rates 
clearly inadequate under the new Qonditions produced by war. 

That the transportation act should contain a provision to stay the applica- 
tion of these statutes until they could be amended or repealed was agreed to 
by everybody, including my predecessor, Mr. Elmquist. 

Congress dealt with the situation in section 208a, as I have stated, by extend- 
ing the director general's rates, the minimum being on a 3-cent basis. 

In most cases where passenger rates had been fixed by statute the State com- 
mission had no jurisdiction to increase them ; nevertheless, when interstate 
passenger fares were advanced in Ex parte 74, tlie carriers went through the 
fornr of making application to such State commissions, although they neces- 
sarily knew that the applications might as well have been presented to the 
board of health, which had just as much power over the subject matter as 
the State commissions had. Having gone through that farce, they then came 
to the Federal commission, and represented that they were compelled to main- 
tain the existing rates imposed by State autority, although the fact was, and 
everybody knew the fact, that no State authority having the power to act in 
those States had either made those rates, or acted in any way concerningf 
them, or been asked to act. 

This was the situation in the 14 States of which I spoke yesterday. 

Upon these applications, made by carriers, the Federal commission hastened 
in all cases to force into effect locally, with the exception only of commuta- 
tion fares and some other special rates of minor importance, the exact per- 
centage increase which had been applied up(m intersUite rates. 

In the New York case it was urged upon the attention of the commission 
that upon some of the branch lines in New York passenger rates were already as 
high as 5 cents per mile, but the Federal commiss.on advanced all rates by 
the flat percentage, saying : 

" The needs of these interstate carriers for revenue to enable them to pro- 
vide adequate transportation service and facilities are immediate, and. iu the 
interest of the public, can not be permitted to await the consideration in detail 
of individual fares, charges, and rates." 

A very striking example of the injustice which has resulted to the public, 
and the loss which has come to the carriers, from superimposing this increase 
upon rates already as high as the traffic would bear, was pointed out to you 
by Commissioner Stoutnour, of Utah, in his statement. The Utah commission 
allowed all passenger rates that were not already in excess of 3 cents to be in- 
creased 20 per cent; but it did not allow rates which were already on the 
higher basis to take the increase. 

When the carriers complained to the Interstate Commerce Commission 
against the Utah passenger rates that commission found that they were — and 
I quote the commission's language (60 I. C. C. 390) — ** generally on the basis of 
4 cents or more per mile." The Federal commission nevertheless ordered all 
passenger rates in Utah advanced 20 per cent. Commisalone Stoutnour says: 
** This action resulted in passenger rates in sections of the State in excess of 6 
cents per mile. These rates, in many instances, exceed the value of the service, 
This is shown by the increased use of automobiles, wherever they may be made 
available, and the consequent decrease in passenger traffic and revenue, de- 
feating the very purposes for which the increases were sought; namely, to 
augment revenues." 

The same situation exists in other States. Before the Senate committee 
Chairman Shaughnessy, of the Nevada commission, page 169, testified : 

" When this proceeding arose and the Interstate Commerce Commission came 
in to examine our rates, the fares we had in effect on the main lines of the 
Southern Pacific and the Western Pacific Railroad were 4 cents per mile, 
and on the branch lines they were 5 cents per mile. Now on the Los Angeles 
and Salt Lake Railway, a part of the Union Pacific system, they had in that 
section fares of 5 cents per mile on the main line and 6 cents per mile on the 
branch lines. They increased those rates 20 per cent, making the fares through- 
out southern Nevada on that line 6 cents per mile on the main line and 7.2 
cents per mile on the branch lines." 

Now, I want to say a word about the freight-rate advances allowed by State 
commissions, in addition to what I have already said. 
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The fact is that in their endeavor to cooperate with the Federal commission, 
and in their desire to allow tlie carriers to secure adequate earnings they went 
too far and allowed too great increases, as results have proved, rather than 
too little. Speal£iug, however, of the exceptions which they made as to par- 
ticular commodities in certain cases, they were to protect traffic and business. 
They were the kind of exceptions which the Federal commission itself had 
known would be necessary when it made its order in Ex parte 74. It then 
8a id : 

"It would be desirable, if it were possible, to determine definitely the com- 
modities, the sections of the country, and even the individual rates which can 
best bear the burden of increases, and the relationships of the rates and dif- 
ferentials which will be disturbed by a percentage increase. This is precluded 
by the necessity of prompt action upon the main issues presented. ♦ * ♦ 

'• It is impracticable at this time to adjust all of the rates on individual com- 
modities. The rates to be established on the basis hereinbefore approved must 
necessarily be subject to such readjustments as the facts may warrant. It Is 
conceded by the carriers that readjustments will be necessary." 

When the State commissions in certain States had made investigations, 
which the limited area within which they acted and their knowledge of local 
situations enabled them to do, and had made exceptions in the case of par- 
ticular commodities, the Federal commission, with no adequate investigation 
and to the injury of the public and of the carriers themselves, as we think, 
made orders wiping out these exceptions and advanced the rates. 

When the carrier's first complaint was filed with the Interstate Commerce 
Commission in the New York case on August 31, 1920, everything was auspicious 
so far as the prospect of reaching understandings by joint conferences and 
joint hearings were concerned. Already at that time, as has been stated, more 
than half the States had allowed advances in rates. Some of these had re- 
stricted the advances on particular commodities, and Nebraska, Illinois, and 
Texas had allowed a somewhat less percentage of general advance, owing to 
particular conditions and denser traffic and more profitable traffic within those 
States. 

There were also the passenger- rate cases, where State commissions did not 
have jurisdiction, but the director general's 3-cent rates were in effect. 

The question was presented thus to the Federal commission whether it would 
confer with the State authorities for the purpose of considering the State rates 
complained of by carriers, or would proceed without regard to the cooperative 
provisions in section 13 (3). It was detennined upon the latter course. 

The New York case presented a situation where the reasons were very potent 
why the Federal authority ought not to have been exercised at that time. 

It may be mentioned, so as to make the record complete, that two passenger 
petitions were filed with the Federal commission in the New York case. The 
first was by the New York Central, prior to the decision in Ex parte 74. That 
petition grew out of proceedings by the New York commission to test the con- 
tinued validity of the charter provisions fixing the rate between Albany and 
Buffalo. This was later merged into the second, or general, case, filed after 
Ex parte 74, in which the Federal commission was asked to put into effect the 
20 per cent increase over the director genera4's rates on all lines in New York. 

The first petition was designed merely to procure judicial determination as 
to whether the franchise fare between Albany and Buffalo was effective, or 
the director general's rate. It did not involve any application for relief to 
increase the rate on any ground whatever. It was a purely legal controversy. 

The only proceeding in which the New York commission was asked to increase 
passenger rates was that filed after Ex parte 74. It is to that we must look, to 
discover the attitude of the New York commission. I mention this because the 
carriers, and even Commissioner Hall, before the Senate committee, discussed 
the case as if the New York commission desired and was proceeding to enforce 
the 2-cent rate in New York, Strangely enough, also, the opinion of the Chief 
Justice in the New York case might, at first reading, seem to carry that same 
idea. 

Inasmuch as the point which we are now discussing can not be properly 
considered unless the situation to which this statute was applied in the New 
York case can be understood, I want to take a few moments' time to make 
the facts clear. 

After the Ex parte 74 decision, carriers applied to the New York commission, 
representing that the Federal commission had authorized the percentage ad- 
vances which have been mentioned in freight and pas^nger rates, and re- 
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questing that the same be allowed to be put into effect Intrastate, to avoid 
undue prejudice and preference against interstate conamerce. 

The law which controls the New York commission is a vpry carefully-drawn 
statute. The distinguished Congressman from New York who sits here and 
Governor Hughes took care of that. It guards the rights of invested capital 
as carefully as any statute in the United States. The law contemplates 
that rates fixed by statute may become insuflficient. It accordingly provides 
that the commission shall have jurisdiction over statutory rates, and that if 
it finds the same '»* insufficient to yield reasonable comp^isation for the service 
rendered," it " shall, with due regard,'* among other things, " to a reasonable 
average return upon the value of the property actually used in the public 
service, and to the necessity of making reservation out of income for surpluses 
and contingencies, determine the just and reasonable fares and charges to 
be thereafter observed and in force." 

Mr. Parkeb. I want to correct one statement you made. The commission 
could not, in New York State, raise a rate fixed by statute. I know that is the 
very point over which we had a great deal of controversy, but tliat is a 
fact. You may take my word for it. 

Mr. Benton. I shall make some reference to that a little later. So far as 
freight rates were concerned, those were not fixed by statute. The commis 
sion had authority to permit advances to take effect without adjudication as 
to their necessity. 

When the carriers asked authority to advance their freight and passenger 
rates upon the ground that the Federal commission had permitted interstate 
rates to be advanced, the New York commission permitted the freight rates 
to be thus advanced on short notice, so that the increases might take effect 
coincidently with interstate increases. 

As to passenger rates, however, it had no authority to permit the same 
to be advanced without a showing of the character required by statute. This 
it held in its report, but it specifically pointed out the provisions of the statute 
under which the carriers might file a proper petition and obtain an advance 
upon conformity with the law. 

What the New York commission said in its report was phrased by Judge 
Hale before the Senate committee, page 85, in the hearing on S. 1150, as 
follows : 

•• They said to these New York carriers : * If you have a case on the merits 
that you want to present, we will give it immediate attention, and we will 
endeavor to get a result, so that the rate, whatever it is, shall go into effect at 
the same time as the rate required by Ex parte 74, or as shortly thereafter as 
may be.' " 

The disposition of the New Y^ork commission was made exceedingly clear in 
its report allowing the freight advance, from which I quote : 

" The evidence before the Interstate Commerce Commission discloses the ne- 
cessity of some very substantial increases in rates in order to enable the car- 
riers generally to meet their obligp'^lons to the public and especially to meet the 
requirements of the transportation act of 1920. The findings on this subject of 
the Interstate Commerce Commission^ while not binding upon this commission 
in the present proceeding, are not without strong probative force. We have 
no evidence that the situation of the petitioning carriers, in so far as their 
purely intrastate business within the State of New York is concerned, is similar 
to that of all the carriers in the eastern group as to their entire traffic. We arc 
not, however, called upon in this proceeding to determine finally the justice or 
reasonableness of any or all of the intrastate rates proposed. Under the law of 
this State the carriers might file tariffs containing the proposed increases, and 
they would become effective after 30 days unless upon complaint or on its own 
motion the commission should suspend any or all of them pending an investi- 
gation as to their reasonableness. On the hearing it w^as stipulated on behalf 
of the petitioners that if permission were given to make the tariffs effective on 
short notice any rate or rates therein contained might be suspended at any time 
within 30 days after the filing thereof in the same manner as if they had not 
yet become effective. 

" The interstate increases allowed are universal and so great in amount that 
there would result a very great disparity between interstate and intrastate rafes. 
This would have a disturbing influence on business of all character, and the dis- 
turbance might prove disastrous in some lines. There would also result a mul- 
titude of unwarranted discriminations with violations of the long and short 
haul clause and of the rule that through rates must not exceed the sum of the 
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locals. The rates of the New York Central between New York and Buffalo, to 
mention a single instance, would be approximately 40 per cent lower than those 
on the Lackawanna, Lehigh Valley, Erie, and Pennsylvania. The consequence 
of this state of alfairs for even a short period can readily be imagined. 

Sound public policy and commercial necessity both dictate that a special 
permission should be granted, but in granting it the commission does not indi- 
cate its approval or disapproval of the rates contained in the tariff. These will 
be subject to^ complaint, investigation, and suspension if the propriety of sus- 
pension in any case is made to appear." * 

Before the Senate committee, at page 85, Judge ,Hale, appearing for the New 
York commission, touching this point, said : 

" I think you must take into consideration — and we in New York must take 
into consideration — the intention of Congress that revenue should be greater 
than it has been, and under our act I think there is no question whatever that 
that is one of the contingencies .that we are allowed and required to consider 
when we fix a local rate in New York, because we know in New York emphat- 
ically — ^the New York Central is an example of a New York railroad that has 
extended now into Chicago, and into the State of Illinois and seven other 
States — ^we know that it has certain obligations that have been created by its 
interstate character which it must meet, and of course we are willing to con- 
sider those things, and it is our duty to do so. I haven't any doubt that in 
fixing a local rate to-day we have got to consider the obligation on the New 
York Central and other interstate carriers to meet Federal obligations." 

It was in the face of all this that the carriers turned their back on the New 
York authorities and filed their petition with the Federal commission, asking 
it to prescribe rates in New York, and it was in spite of all this that the Federal 
commission made the order which deprived the State of New York of juris- 
diction over the rates in question. 

The suggestion has been made by the chairman that the power of the New 
York commission did not extend to the point of allowing increases in statutory 
passenger fares. I propose to put into the record — ^and ask leave to do so at 
this point — the application to the New York commission made by the carriers 
and the report of the New York commission on the passenger-fare case. In 
that report the commission quoted the section of the law from which I read the 
words which I took to be a specific legislative grant of power to the commission 
to review statutory rates. 

(The papers referred to follow :) 

The Public Service Commission, 

8tate of Neto York, Second District. 

Gentlemen: The steam railroad carriers subject to the commission's juris- 
diction hereby petition, by and through the undersigned committee, that the 
commission issue a special permission order authorizing such carriers to issue 
and file with the commission, effective Aug^ust 26, 1920, on not less than five 
days' notice to the commission and the public, tariffs or supplements to tariffs 
providing for an increase of 40 per cent in all existing freight rates, except 
rates on fluid milk, cream, and articles taking same rates, whether transported 
in ordinary freight trains or special milk trains ; an increase of 20 per cent in 
rates on fluid milk, cream, and articles taking same rates, and an increase of 
40 per cent in charges for switching, transit, weighing, diversion, reconsignment, 
lighterage, floatage, storage (not including track storage), and transfer, where 
the carriers provide separate charges against shippers for such services, also 
fhe revision of switching absorption tariffs so as to provide for the revision of 
switching absorptions in accordance with the increased switching charges herein 
petitioned for, subject to the rules and conditions prescribed by the Interstate. 
Commerce Commission as to interstate rates and charges contained in its 
opinion in the matter of the application of carriers in official, southern, and 
western classification territories for authority to increase rates (Ex parte No. 
74) dated July 29, 1920. 

Your petitioners respectfully invite your attention to the statements filed 
with the Interstate Commerce Commission on behalf of carriers in oflficial 
(•lassification territory in the matter of increases of revenues of carriers within 
official classification territory, copies of which were filed with this commission 
on May 13, 1920. 

Your petitioners also beg to invite your attention to the following documents, 
copies of wlilch are attached hereto : 
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1. Supplemental application, filed with the Interstate Commerce Commission 
on behalf of carriers in official classification territory, in the matter of increases 
in revenues of carriers within official classification territory, dated July 22, 1920. 

2. Copy of opinion of the Interstate Commerce Commission in the matter of 
the application of carriers in official, southern, and western classification ter- 
ritories for authority to increase rates entitled ** Ex parte No. 74," dated July 
29, 1920. 

8. Copy of letter addr^sed to Mr. Walter A. Shaw, president National Asso- 
ciation of Railway and Utilities Commissioners, dated July 29, 1920, by Hon. 
William D. B. Ainey, chairman of Public Service Commission of Pennsylvania ; 
Hon. Royal 0. Dunn, member of Florida Railroad Commission; Hon. John A. 
Ouiher, member of Iowa Railroad Commission, recommending approval of the 
proposed increased rates and charges as applicable to intrastate traffic. 

4. Special permission order No. 50340 of the Interstate Commerce Commis- 
sion, dated August 5, 1920, authorizing the publication by blanket supplement, 
as per form shown therein, of the rates and charges sanctioned in its opinion in 
Bx parte No. 74. 

Your petitioners further respectfully represent that the statements that were 
filed with the Interstate Commerce Commission by carriers In official classifica- 
tion territory, Including carriers subject to the Jurisdiction of this comnrission, 
of their operating revenues and expenses, net revenues and net railway oper- 
ating Income of such carriers, and estimate of the amount of revenue requi- 
site to insure a fair return upon the property value of such carriers, were 
based upon and included all of the freight traffic transported by such carriers 
whether interstate, intrastate, or international. 

Your petitioners pray that the commission's order include permission to 
publish the Increased rates and charges herein petitioned for by blanket sup- 
plements to existing tariffs as authorized by the Interstate Commerce CJom- 
mission as to interstate traffic in its special permission order No. 50340, dated 
August 5, 1920. 

Your petitioners further respectfully represent that this petition for increase 
in freight rates and charges as specified herein is predicated not only upon 
the revenue necessities of your petitioners as disclosed to the Interstate Com- 
merce Commission in copies of. documents attached hereto but also upon estab- 
lished relationships between intrastate and interstate rates, and the necessity 
of avoiding undue preferences or unjust discriminations by the publication ot 
a uniform measure of increase in all interstate and intrastate rates throughout 
official classification territory. 

Respectfully submitted. 

E. T. Campbell, 
Freight Traffic Manager, Erie Radlroadt 

Nat Duke, 
Freight Traffic Manager, Delaware, 

Lackawanna d Western Railroad, 

C. A Blood, 
Traffic Manager, Lehigh Valley Railroad, 

W. J. MULLIN, 

General Traffic Manager, Delaware d Hudson Co., 

W. S. Kallman, 
Assistant to Vice President, New York Central Lines, 

Committee on Behalf of Steam Railroad Carriers 

in the State of New York, 
August 10, 1920. 

In the Matter of the Petition oe Complaint of the New York Central Rail- 
road Co., also the Delaware, Lackawanna & Western Railroad Co., the 
Lehigh Valley Railroad Co., and Other Steam Railroad Companies, in 
Respect to Proposed Higher Passenger Fares. Case No. 7704. 

Appearances : C. C. Paulding, Grand Central Terminal, New York City, and 
associated with him the following as a committee of counsel: W. L. Visscher. 
Olyde Brown, John B. Kerr. Mr. Andrus, of the New York, Ontario & Western 
Railway Co. ; Messrs. Noyes and Waldron, of the Delaware & Hudson Co. ; Mr. 
R. W. Barrett of the Lehigh Valley Railroad Co. ; Mr. Brownell, of the Erie 
Railroad Co. ; and Mr. Cole, of the Boston & Maine Railroad. 
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By the CDinmjssicn : The steam railroads subject to the jurisdiction of this 
commission ask authority to file tariffs, effective on short notice, whereby pas- 
senger rates will be increased 20 per cent, a surcharge made upon passengers 
in sleepmg and parlor cars amounting to 50 per cent of the charge for space 
in such cars, and an increase of 20 per cent made in excess-baggage rates. The 
petition is infcrmal and very general in its terms, but at the hearing held in 
Albany, August 17, 1920. it was stated on behalf of the petitioners that the ob- 
ject was to make intrastate rates within the State of New York correspond to 
the increased rates authorized by the Interstate Commerce Commission in the 
general rate increase case. Ex parte 74. Concurrently with this application 
there was made by the same carriers an application to file, effective on short 
notice, increases in freight rates. Such permission was granted in case No. 
7693 for reasons stated in a memorandum accompanying the order. The instant 
case presents entirely different legal questions. 

The passenger rates now in effect are those imposed by the United States 
Railroad Administration during Federal control and continued in elTect with 
certain qualifications by the transportation act of 1920. The basic rate is 3 cents 
a mile, and the proposed increase for ordinary transportation results in a rate 
of 3.6 cents a mile. The proposed surcharge on passengers in sleeping and par- 
lor cars still further increases the rate for that class of passengers. Section 57 
of the railroad law provides as follows : 

" Rates of fare : Subject to the provisions of the public service commissions 
law, every railroad corporation may fix and collect the following rates of fare 
as compensation to be paid for transporting any passenger and his baggage, not 
exceeding one hundred and fifty pounds in weight, for each mile or fraction of 
a mile. 

♦ ♦***** 

" 2. If a road not incorporated prior to May fifteenth, eighteen hundred and 
seventy-nine, and not located in the counties of New York and Kings, or within 
the limits of any Incorporated city, and not more than twenty-five miles in length, 
five cents ; if over twenty-five and not more than forty miles, four cents ; and if 
over forty miles, three cents. 

* * « * * « * 

" 5. In all other cases, three cents for every such mile or fraction thereof, 
with a right to a minimum single fare of not less than five cents." 

Subdivision 1, not quoted, provides for roads propelled by rope or cable. The 
other portions omitted relate to narrow-gauge roads, those with grades of 200 
feet to the mile and upward, and roads not exceeding 15 miles in length and 
not entering an incorporated city. The section also provides that it shall not 
be construed to allow any rate of fare for way passengers greater than 2 cents 
per mile on the New York Central Railroad Co.'s tracks wherever it is restricted 
to that rate of fare ; that is to say, between Albany and Buffalo. The general 
effect of this section is to fix a maximum rate of 3 cents a mile on all important 
roads in the State. We, therefore, deal with the case on this basis. If any 
roads not subject to the limitation desire to put into effect the proposed rates, 
they may make separate application and show reasons for exceptional treat- 
ment. This application is made by the roads as an Qptirety, and the record 
affords no basis for a discrimination among them. 

It was held in People ex rel. U. & D. R. R. Co. v. Pub. Ser. Commission (171 
App. Div. 607, aflirmed, 218 N. Y. 642) that section 60 of the railroad law estab- 
lishing mileage-book rates was amended and revised together with section 57 
with reference to each other and to the public service commissions law, and 
further that under section 49 of the public service commissions law the commis- 
sion is authorized to permit a rate in excess of that fixed by statute when 
after an investigation it appears that the statutory rate is insufficient; that 
the limitations of the statute remain on the railroads but not on the power of the 
commission. It quite clearly appears that the court was of the opinion that the 
carrier could not of its own volition file tariffs and put into effect rates in excess 
of those fixed by statute, and that to effect this purpose it might invoke the 
power of the commission under section 49. The relevant portion of section 49 
is sabdivision 1, and is as follows: 

•• Whenever either commission shall be of opinion, after a hearing had upon its 
own motion or upon a complaint, that the rates, fares, or charges demanded, 
exacted, charged, or collected by any common carrier, railroad corporation, or 
street railroad corporation subject to its jurisdiction for the transportation of 
persons or property within the State, or that the regulations or practices of such 

97096--22~PT 2 4 



384 PROPOSED AMENDMENT TO TRANSPORTATION ACT, 1920, 

common carrier, railroad corporation, or street railroad corporation affecting 
such rates are unjust, uneasonable, unjustly discriminatory, or unduly prefer- 
ential, or in anywise in violation of any provision of law, or that the maximum 
rates, fares, or charges chargeable by any such common carrier, railroad,- or 
street railroad corporation are insufficient to yield reasonable compensation for 
the service rendered and are unjust and unreasonable, the commission shall, 
with due regard, among other things, to a reasonable average return upon the 
value of the property actually used in the public service, and to the necessity of 
making reservation out of income for surplus and contingencies, determine the 
just and reasonable rates, fares, and charges to be thereafter observed and in 
force as the maximum to be charged for the service to be performed, notwith- 
standing that a higher rate, fare, or charge has been heretofore authorized by 
statute and shall fix the same by order to be served upon all common carriers, 
railroad corporations, or street railroad corporations by whom such rates, fares, 
and charges are thereafter to be observed." 

This section as originally enacted did not contain the clause beginning ** or 
the maximum rates, fares, or charges chargeable by any such common carrier, 
railroad, or street railroad corporation are Insufficient to yield sufficient com- 
pensation," etc. Originally the section referred to excessive, unjust, or unrea- 
sonable rates or practices. The provision last quoted permitting the carrier to 
complain when rates are insufficient was added by amendment by chapter 546 of 
the Laws of 1911 and is the only provision directly applicable to the case. 
(People ex rel. IT. & D. R. R. Co. v. Pub. Ser. Commission, supra.) On the hear- 
ing the carriers did not assert that they claim relief because the rates are insuf- 
ficient under section 49, and they certainly presented no evidence sufficient to 
warrant the commission in making a final determination to that effect. All that 
was asserted was that when the interstate rates go into effect the present intra- 
state rates will be unjustly discriminatory or unduly preferential as between 
interstate and iiftrastate passenger traffic, and therefore unlawful under subdi- 
vision 4 of section 13 of the interstate commerce act as amended by transporta- 
tion act of February 28, 1920. Subdivision 4, section 13, is as follows : 

" Whenever in any such investigation the Interstate Commerce Commission, 
after full hearing, finds that any such rate. fare, charge, classification, re^nila- 
tion. or practice causes any undue or unreasonable advantage, preference, or 
prejudice as between persons or localities in intrastate commerce on the one 
hand and interstate or foreign commerce on the other hand, or any undue, 
unreasonable, or unjust discrimination against interstate or foreign commerce, 
which is hereby forbidden and declared to be unlawful, it shall prescribe the 
rate, fare, or charge, or the maximum or minimum or maximum and minimum,, 
thereafter to be charged, and the classification, regulation, or practice thereafter 
to be observed, in such manner as in its judgment will remove such advantage, 
preference, prejudice, or^ discrimination. Such rates, fares, charges, classifica- 
tions, regulations, and practices shall be observed while in effect by the carriers 
parties to such proceeding affected thereby, the' law of any State or the decision 
or order of any State authority to the contrary notwithstanding." 

It is not claimed that the present rates are unjustly discriminatory or unduly 
preferential as between points wholly within the State of New York. The dis- 
crimination claimed relates to discrimination between persons or localities in 
intrastate commerce on the one hand and interstate or foreign commerce on 
the other. A discrimination may, however, as well result from interstate rates 
that are too high or too low as from intrastate rates that are too high or too 
low, and the proper correction may be in the interstate rates over which this 
commission has no control. There is no express authority given to the com- 
mission to grant rates in excess of those authorized by statute, except under 
section 49, which has to do only with rates Insufficient in themselves. We 
should not in the absence of legislative authority arrogate to the commission 
power to authorize a rate in excess of the statutory maximum merely to enforce 
a recent act of Congress which contains within itself a special remedy. 

The freight rate case is nothing more than an application for a short notfce 
permission and involves no predetermination of the propriety of the rates. 
This application, while it is in part for a short notice permission, demands as 
a preliminary an investigation and finding of facts sufficient to authorize and 
demand that the commission disregard the statutory limitation, and the appli- 
cants present no evidence warranting such a finding. 

As already stated, if there are any carriers not within the 3-cent limitation 
and whose cases demand special consideration, their claims may be presented. 
The excess-baggage rates, as well as rates for milk and cream carried on 
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passenger trains, were treated by the Interstate Commerce Commission as a 
part of the case relating to passenger rates. We should treat them in the same 
manner and deny the application generally. 

Mr. Benton. .ludge Hale appeared before the Senate coimnittee at the hear- 
ing on Senate bill 115(1 

^Ir. Graham (inteiposing). Do yon agree with the chairman about his posi- 
tion on that proposition? 

]Mr. Bbntox. No ; I think the chairman is in error about that and that when 
he refreshes his recollection by reading the statute and the report of the com- 
mission he will recognize that. 

I was about to say that Judge Hale, who is a lawyer whose eminence is 
recognized by everybody who knows him, counsel for that commission, testified 
before the Senate committee that the commission had that power. Further- 
more, the commission itself in its report pointed out to the carriers that it 
had that power and was ready to exercise it. Furthermore, the New York 
commission has exercised it and has allowed other carriers, upon a proper 
application, to increa.se their statutory fares above the maximum prescribed 
by the statute, and they are doing it. 

So I do not think it lies in the mouth of carriers to come here and suggest 
that the New York commission and its counsel do not know what they are 
saying and are doing impossible things. And. furthermore. I make this sug- 
gestion, that if they knew the New York commission could not grant an in- 
crease in their rates, it was a singular proceeding for them to ask it to do so, 
as they did, although not on the ground permitted by the New York statute. 

Mr. Barkley. Was the authority which you referred to granted in the 
original act or by an amendment passed subsequent to the original act? 

Mr. Bentoij. I am of the belief at the moment that it was passed in an 
amendment. There was some testimony about that by Judge Hale before the 
Senate committee which I have not reviewed, and I do not want to say cer- 
tainly, but I think it was by an amendment. Perhaps that is the reason that 
the chairman had the momentary misimpression about it. 

Now, I submit that there is something wrong with the Federal statute itself — 
not with the Interstate Oonunerce Commission or the courts, but with the 
statute — ^when. in the face of the public policy of a State, expressed in a statute 
of that character, and in the face of the proclaimed disposition of the New 
York commission faithfully to observe the spirit and purpose of the statute, the 
carriers can turn their backs upon the State and come to Washington and get 
a Federal order which rai.ses every passenger rate in the State without looking 
at it and destroys State authority — or at least absolutely suspends it during 
the continuance of the order of the Federal Commission, unlimited as to time 
by the provisions of the order itself. 

The New Y'^ork statute and the clear offer of the commission to give the 
carriers the benefit of the statutes, if' they would only take the steps to make 
it possible, were all in the record, known to and commented upon by the Federal 
commission ; known, thought not commented upon, by the Supreme Court, and 
yet the law .so operates that all the power of the State of New York over pas- 
senger rates has been taken away, and the State can not change one of those 
rates nor even authorize a carrier to change one without coming to Washington 
and filing a petition and carrying through a legal proceeding here to get leave. 

I refuse to believe that Congress designed the law to work that way. Neither 
lawmaking nor law interpreting has yet become an exact science. It happens 
sf«netinies that laws have to be amended in order that they may not accomplish 
some unintended things. 

I do not know what you may think the law ought to be, but I am entirely 
confident that you will not think it ought to operate as it did operate in New 
York case, upon such facts as existed in that case. / 

In imssing, let me say that those procee<lings, in w^hich the Federal com- 
mission took possession of the New York rates, were called an investigation. 
All of these Intrastate rate cases were called that. I hold the printe<l tran- 
wript of the evidence taken in the New York Investigation. It shows that an 
examiner of the commission conducted that investigation in New York. He 
began a hearing at 10 o'cU>ck in the forenoon; adjourned at 12.30: re.sumed at 
2.15; and concluded and started back to Washington at 4.30. 

That was the investigation. That concludes what I wanted to say about 
the New York case. 
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From the first the State commissions had recognized that advances were 
necessary, but they had felt sure that any attempt to spread flat percentage 
increases over the entire country, or over Immense rate groups, without any 
consideration of local conditions, would be disastrous. They fully expected to 
be given an opportunity to help in adjusting the rates affecting their respective 
localities. 

At a hearing before the Federal commission on March 23, 1920, when a 
proposition of the Federal commission to create three rate groups was under 
discussion, speaking for the association which I represent, I expressed the 
acquiesence of the State commissions generally in that proposition. I said, 
in part: 

" I ought to say on behalf of the State commissions ♦ ♦ * that they come 
here making this representation to you not because that division would be most 
advantageous to all of the States, but because they recognize the difficulties 
which confront this commission at this time. * * * They desire at this time 
to make clear that their acquiescence in this proposed division is based upon the 
certain knowledge, which they feel that they have, that you will in the future, 
when you come to fix rates, if subordinate divisions are made, give them the 
fullest opportunity that is reasonably consistent with the exigencies of the 
occasion, to present their views to you and to be helpful to you in any way that 
they can." 

Perhaps it may be said that the invitation to the committee of State com- 
missioners before mentioned to sit in Ex parte 74 was considered a compliance 
with this request, but it is perfectly obvious that it could not answer the pur- 
poses which the State commissions had in mind, for their local rates, State 
rates, were not under consideration in that proceeding. And, furthermore. 
Commissioner Guiher, sitting on that committee from Iowa; or Commissioner 
Ainey, from Pennsylvania; or Commissioner Dunn, from North Dakota, could 
not know and present the situation in Oklahoma and Nevada and Oregon and 
all the rest of the States of the vast territory which this Republic contains. 

That was true of the interstate rates affecting those States, and when it was 
claimed that the State rates in those States ought to be changed by the Federal 
commission we think that nothing is more obvious than that each State situa- 
tion ought to have been approached by the Federal commission by a getting 
together with the commission of the State affected, around a common table, 
where the whole situation could be developed and a common understanding 
reached. The attempt to get along without any regard to local situations, or 
to the conditions of local business, and even without any regard to what rates 
already were in force, by slapping straight percentage increases upon great 
sections of the country, without looking, so to speak, turned out just as the 
State commissions knew it would. 

It has hurt business and produced situations so ab.surd as to be almost un- 
believable. The chairman of the Nevada commission testified before the Senate 
committee, page 170 of the hearings on S. 1150, as follows : 

"And we have freight rates that are extortionate, absolutely extortionate. 
Just think for a 400-mile haul from Reno to Cobre, Nev., they increased the 
rate of $1.92, first-class scale, to $2.40. That used to be a good rate all the 
way from the Missouri River to San Francisco. Compared with that for a 
haul of 646 miles from San Francisco to Cobre, Nev.. at which there is a 
junction with the Nevada Northern Railway, running down to Ely, the first- 
class rate runs into the Reno class-rate scale of $2.40. That rate had been 
increased from $1.92 to $2.40 in Ex parte 74. Our rate under this decision 
had to come up for the 400-mile haul from $1.92 to $2.40, or to the same level 
as for the 646-mile haul from San Francisco. 

" Now, for a 244-mile haul from Reno to Tonopah, Nev., the fourth-class rate 
was increased from $1.45 to $1.81^. Immediately thereafter all the traffic be- 
gan to move by parcel post — everything that had moved under first to fourth 
class. Recently the carriers have just put in a rate of $1 to meet the parcel- 
post rate, which from Reno to Tonopah is $1.08. 

" The fifth-class rate on sugar and canned goods from San Francisco to 
Tonopah and Goldfield, Nev., a distance of approximately 500 miles, was in- 
creased from $1.83 to $2.28. Recently, without any action on the part of our 
commission or on the part of the Interstate Commerce Commission, the car- 
riers have reduced this rate to $1.50. That was for tbe purpose of meeting tlip 
parcel-post competition out of both San Francisco and Los Angeles. 

" Just to show you that the level of everything is ver>' high in Nevada, the 
rate on sugar from San Francisco to Imlay, Nev.. a distance of 385 miles, is 99 
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cents, which rate blankets to Kansas City, Mo., a haul of over 1,900 miles, and 
with the rate of 78 cents on canned goods for a haul frx)m San i Francisco to 
Keno and thence to New York City and points intermediate. It hits 78 cents^ 
at about Reno, Nev., and then blankets to New York City and intermediate 
points." 

Mr. Johnson. I do not know very much about rate making. I want to ask 
you Just one question, in ordpr* that 1 may understand those figures you are- 
giving. Are all rates based upon 100 pounds? 

Mr. Benton. No; they are not. Many of them are on 100 pounds, but coal 
and many heavy commodities have a ton-mile rate. 

Mr. Johnson. That is the reason I asked the question. It was confusing 
to me. 

Mr. Gbaham. Whfit do you mean by "blankets," Mr. Benton? 

Mr. Benton. A rate carries so far into a given 'territory, and then it may 
continue to the end of that given territory without increase. 

Mr. Gbaham. In other words, it is 78 cents to this Nevada point, and also 
78 cents to New York City? 

Mr. Benton. Yes. Now tJiis indicates the truth of statements made to you 
the other day, that there is no such thing as a level of interstate rates. It 
just does not exist. 

The Federal commission started out apparently witJi the idea of carrying 
the straight percentage increases through in every State. But they gave up 
that idea themselves finally. 

In the Utah case the Stat^ commission had allowed all of the freight in- 
creases except on coal and ore. Those rates could not be advanced without 
decreasing business. The mining business was at that time in a depressed 
cuudition. When the case came finally to be argued before the Federal com- 
mission it was shown, or known and commentjed upon in argument, that the- 
mining industry was at a standstill. A very large part of the mines in the 
mining territory of that group of States running from Idaho south to Mexico 
were at a standstill, and the idea of advancing the rates in the face of that 
condition could not be entertained, and the commission did not impose the 
percentage increase upon those commodities. That was the first case in which 
any excepjtions of importance was made. 

The impression should not prevail here that the commission refused to re- 
ceive evidence in these cases. They received such evidence as was offered, but 
I am pointing out that they started out with the intention indicated by the 
quotation that I made from the New York case, which was the first case, of 
making the percentage increases, and leaving any maladjustments that resulted 
to be cured later. But the Utah case, which came on for decision several 
months after the commission put out the New York case, was one which com- 
pelled their conclusion that it could not be done. 

The same exception as to ore was likewise made in the Nevada case and iu 
the Arizona case, where also live stock and sand and gravel were excepted. 
In the Indiana case the commission also excepted coal moving not more than 
30 miles, and road-building material was excepted in Arkansas and in Louisiana,. 
petroleum in Kansas, an(^ brick and sewer pipe in Tennessee. I do not re- 
member that any other exceptions were made. 

Mr. Gbaham. t wonder if it would interrupt the committee if I would, aslv 
Mr. Benton a question here. It is with reference to what he has stated. 

You speak of the inequalities of interstate rates. I know of them because I 
have investigated along other lines, and I know that that is true all over the 
country. Would the inauguration of a general rate scheme or rate system over 
the United States, uniform in character and coming from some central au- 
thority, have a tendency to cure those inequalities and get rid of them? 

Mr. Benton. Mr. Congressman, I do not want any exaggerated importance- 
attached to what I say. I am not a rate expert ; I am just a lawyer who has 
conducted a few cases and been in a position to know what has taken place 
since the beginning of operation of these roads privately after Federal controU 
but I do not want to dodge an expression of opinion. 

It is my personal judgment that a mileage scale Is not practicable, and that 
the imposition of it would be hurtful rather than beneficial to the country. 
That is because it would compel so much expensive readjustment, and would put 
out of business so many concerns that have their plants now in operation, with 
operatives living in their homes in the vicinity of them, who probably could not 
continue to operate If they were put upon a mileage basis in bringing in their 
raw materials and sending out their manufactured products. 
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The State commissions expected, as I have said, that they would be afforded 
an opportunity to cooperate in cases arising out of complaints against State 
rates. 

We thinlv Congress likewise expected it. when it nserted the existing coopera- 
tive provisions into section 13(3) — at least it had reason to. I quote from Com- 
miss oner Clark's statement before this committee when explaining those pro- 
visions in proceedings on H. R. 4378, fourth session, Sixty-fifth Congress : 

" The idea under the proposed amended act is that every reasonable, feas ble 
effort shall be made to bring the conflicting views of the State comnr'ssions, if 
they do conflict, and tlie views of our own commiss on into harmony through a 
very careful investigation which all are invited to participate in, and in wh cli 
everybody would be heard, and in which every reasonable effort would be 
made to reach a mutually acceptable understanding; but the poss bility of 
inability to reach such an understanding would be protected by a reservation of 
the power to finally decide it, if necessary, by the Federal tribunal." 

In the course of that hearing Mr. Sanders of Indiana asked him : 

" Mr. Sandebs of Indiana. Mr. Commissioner, I wish you would be kind enough 
to state for the record the power that was recognized in the commission by the 
Shreveport case. 

** Mr. Clark. The power to require the removal of undue prejudice against 
interstate shippers resulting from the application to Intrastate traffic of a scale 
of rates prescribed by the State commission and the maintenance of higher rates 
on interstate traffic over the same line for corresponding distances and under 
substantially similar circumstances and conditions. 

" Mr. Sanders of Indiana. Section 13 of this act, which proposes to amend 
section 13 of the original act. deals witli that quest on of additional power 
which section 13 gives the Interstate Commerce Commission. 

'* Mr. Clark. I do not think that it gives us any more power under the law. 

I do not think it expands or contracts the application of the terms of the law 
or the commission's power thereunder, but it does define a relationship and out- 
line a procedure that we hope will operate to minimize the number of instances 
in which undue prejudice w^ill persist, and to simplify the removal of it where 
it may be found to exist. 

*' Mr. Sanders of Indiana. Would it have to be initiated in much the same 
way as it is? 

" Mr, Clark. At once under this system we would have cooperation between 
the Federal and State commissions, and a situation that was known to be un- 
satisfactory and which w^as a subject of informal complaint might be taken up 
for consideration in advance of a specific formal complaint.'* 

Mr. Newton. Is that from the original Esch bill that pas.sed the House? 

Mr. Benton. Yes; that is in the hearing on that bill. 

Mr. Sanders. That was the hearing on the bill as originally first introduced. 
You gave the proper number of it? 

Mr. Benton. Yes. 

Mr. Sanders. Of cour.se, that was before 15a was in the bill. 

Mr. Benton. Yes. 

Mr. Sanders. It was before there was a provision, as I recolUvt it, that a 
discrimination as against interstate commerce was forbidden. 
• Mr. Benton. '* Undue burden " were the words in the bill, and I think you 
pressed upon Commissioner Clark those words, and aked him if that did not 
somewhat increase the power, and he said, " Well, I think it does." 

I am not presenting it for the purpose of showing that the law meant some- 
thing different from what the Supreme Court says it does ; I am presenting it 
merely to show the way the cooperative provisions were inteded to operate. 

Mr. Sanders. Of course, the point I was making was the commissioner at 
that time had in mind only the coporation that would be necessary to briuir 
about the result aimed at by the bill as then drawn. Commissioner Clark, of 
course, was very familiar with the bill as it was then presented, and he was 
making the first statement, as I recall it, that was made on the Esch bill. 

Mr. Benton. Yes ; but later on, during that statement, you pressed upon his 
attention the words " undue burden," which were in that bill, and he allowed 
they probably did mean .something more and would give them control over the 
amount— which is just the thing they finally got under section 15a. So ,1 do 
net think the situation which he contemplated could have been in any respect 
different from the situation in which the commission found itself under the 

II ct which you finally passed. 
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Mr. HocH. I want to understand that. I understand Mr. Sanders's recollec- 
tion to be that that section of the bill then under consideration did not con- 
tain the words, but the present statute, with reference to the burden upon inter- 
states commerce as a whole, does. I am wondering if Mr. Sanders's remem- 
brance is exactly right about that. Of course, the bill did not contain 15a, but 
as I recall the reading of it recently — I think it is the bill then under consid- 
iTation — it contains practically the same language now in the statute with ref- 
erence to burdens against interstate commerce as a whole. I may be mistaken 
about that. 

Mr. Sanders. I w^ould not undertake to state accurately what it is, not hav- 
ing it before me. Of course, I know that there was an entirely different situa- 
tion presented, and if the proposition was then as suggested by the gentleman 
from Kansas, it did not have the meaning that it had when the whole act was 
finally passed, containing 15a, with the idea of the unified plan for a rate struc- 
ture which would yield a reasonable return on property value. 
Mr. HocH. I readily agree that 15a makes a very great difference. 
Mr. Sanders. I think the original bill, as it was considered then, enlarged 
upon the Shreveport doctrine to some extent, however. 

Mr. Benton. That seemed to be your idea and Commissioner Clark's. It 
»seemed to be vour idea that it gave them the power to say that rates were too low. 
Section 13 O) of the transportation act provides, in part, as follows : 
" The commission * * * is authorized and empowered, under rules to be 
prescribed by it, and which may be modified from time to time, to hold joint hear- 
ings, etc." 

The commission has never made the rules of procedure thus called for. Such 
rules are necessary to make the provisions for joint hearings operative. When a 
case is filed with the Federal commission now, challenging intrastate rates, it 
takes its course under the existing rules of the commission, which were made 
before the transportation act was passed, and do not contemplate the bringing in 
of any State authorities to act with the Federal commission. 

At the annual convention of the national association in November, 1920, the 
failure of the Federal commission to make rules under which cooperative hear- 
ings might be held, or under which the question of the desirability of a coopera- 
tive hearing in anv case might be raised for consideration, was discussed. 

It was suggested that a resolution ought to be passed asking the Federal com- 
mission to promulgate such rules. Many commissioners thought, however, that 
In view of the fact that the Federal commission had disregarded the proffer of 
cooperation which had been made by President Shaw, which I spoke of yesterday, 
it was scarcely a dignified saying for the commissions to do to renew the otter 
again, as if importuning the Federal commission to notice the State commissions. 
Still it was urged that at the first convention after the passage of the act some 
formal notice ought to be taken of the cooperative provisions which Congress had 
put Into the act, in order that it might be made entirely clear that the State 
commissions held themselves willing and desirous of operating thereunder. A 
resolution was finally framed which everybody was able to agree to, and the 
same was adopted unanimously, which I will read: _^^«« «^f o« 

"Whereas paragraph (3) of section 13 of the interstate commerce act, as 
amended by the transportation act, 1920, provides, in part, as follows : When- 
ever in anv investigation under the provisions of this act, or m any investiga- 
tion instituted upon petition of the carrier concerned, which petition is hereby 
authorized to be filed, there shall be brought in issue any rate fare, charge, 
classification, regulation, or practice, made or imposed by auth^^rity of any 
State, or initiated by the President during the period of federal control, the 
commission * * * may confer with the authorities of any State haying 
regulatory jurisdiction over the class of persons and corporations subject to 
this act with respect to the relationship between rate structures and Practices 
of carriers subject to the jurisdiction of such State bodies and of the commis- 
sion; and to that end Is authorized and empowered, ""^f ,^"^,^« t«,^^^ P 
by it. and which may be modified from time to time, to hold joint hearings with 
anv such State regulating bodies on any matter wherein the commission is eni- 
poWered to act and where the rate-making authority of a State is or nia> be 
affected by the action taken by the commission. The commission is also author- 
Ized to avail Itself of the cooperation, services, records, and facilities of such 
State authorities in the enforcement of any provision of this act ; and 

"Whereas said provisions authorizing cooperation were enacted in con- 
formity with recommendations made to the Congress by this association, which 
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recommendations were al8o in harmony with the recommendations made by the 
Interstate Commerce Commission ; and 

" Whereas this association is desirous of doing all that can be done by it to 
promote genuine cooperation between the State and Federal authorities exer- 
cising regulatory jurisdiction over common carriers ; and 

" Whereas it is the judgment of this association that in order that the maxi- 
mum benefit may be derived from said cooperative provisions it is desirable that 
it should be understood in what classes of cases cooperation between State and 
Federal authorities is deemed feasible by the Interstate Commerce Commission, 
and with respect to each such class of cases, whether by joint conference or 
joint hearing, and under what rules of procedure such joint conferences or hear- 
ings may be initiated and carried forward : Therefore be it 

"Resolved^ That the president of this association be authorized to transmit to 
the chairman of the Interstate Commerce Commission a copy of this resolution, 
and to advise him that this association would welcome a conference upon the 
subject matter of this resolution as early a? the same may be desired by said 
Interstate Commerce Commission." 

The rest is merely formal, appointing the committee. 

The president communicated the resolution which had been passed to the 
chairman of the Interstate Commerce Commission and a conference was ar- 
ranged which was held on January 22, 1921. A report concerning the conference 
was later sent to the State commissions and a more comprehensive report with 
recommendations was made by the committee to the convention held In Novem- 
ber at Atlanta. This report is printed in full in the Senate hearing on S. 1150 
and S. 2510, at page 58. I do not wish to read it in full but will offer it for the 
record here. It will show what took place at that conference. That was Janu- 
ary 22, 1921. 

(The paper referred to follows:) 

Repobt of Special Committee on Cooperation of State and Federal Commis- 
sions. 

conference with federal commission and correspondence relating to coopeb- 

ATION. 

At the last annual convention of this association this committee was created to 
confer with the Interstate Commerce Commission on the subject of cooperation 
of State and Federal commissions. In pursuance of the vote creating the com* 
mittee, the following communication was addressed to the chairman of the 
Interstate Commerce Commission: 

National Association or Railway and Utilities Commissioners, 

WaaMngtoriy D. C, December 31, 1920, 
Hon. Edgar E. Clark, 

ChaArman Interstate Commerce Concmnssion, Washington^ D. C. 

Dear Sir : At the annual convention of this association, held in Washington, 
D. C, November 9-12, 1920, the following resolution was adopted : 

"Whereas, paragraph (3) of section 13 of the interstate commerce act, as 
amended by the transportation act, 1920, provides In part as follows : * Whenever 
in any investigation under the provisions of this act, or In any investigation 
instituted upon petition of the carrier concerned, which petition Is hereby author- 
ized to be filed, there shall be brought in issue any rate, fare, cliarge, classifica- 
tion, regulation, or practice, made or Imposed by authority of any State, or 
initiated by the President during the period of Federal control, the commission 
♦ ♦ ♦ may confer with the authorities of any State having regulatory juris- 
diction over the class of persons and corporations subject to this act with respect 
to the relationship between rate structures and practices of carriers subject to 
the jurisdiction of such State bodies and of the commission ; and to that end 1» 
authorized and empowered, under rules to be prescribed by it, and which may be 
modified from time to time, to hold joint hearings with any such State regulating 
bodies on any matter wherein the commission is empowered to act and where 
the rate-making authority' of a State is or may be affected by the action taken by 
the commission. The commission is also authorized to avail Itself of the coop- 
eration, services, records, and facilities of such State authorities in the enforce- 
ment of any provisions of this act; * and 
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Whereas said provisions authorizing cooperation were enacted in conformity 
with recommendations made to the Congress by this association, which recom- 
mendations were also in harmony with the recommendations made by the 
Interstate Commerce Commission; and 

** Whereas this association is desirous of doing all that can be done by it to 
promote genuine cooperataion between the State and Federal authorities exer- 
cising regulatory jurisdiction over common carriers ; and 

" Whereas it is the judgment of this association that in order that the maxi- 
mum benefit may be derived from said cooperative provisions it is desirable 
that it should be understood in what classes of cases cooperation between State 
and Federal authorities is deemed feasible by the Interstate Commerce Com- 
mission, and with respect to each such class of cases, whether by joint confer- 
ence or joint hearing, and under what rules of procedure such joint conferences 
or hearings may be initiated and carried forward : Therefore be it 

" Resolved, That the president of this association be authorized to transmit to 
the chairman of the Interstate Commerce Commission a copy of this resolution, 
and to advise him that this association would welcome a conference upon the 
subject matter of this resolution as early as the same may be desired by said 
Interstate Commerce Commission; be it further 

" Resolved, That the president and vice presidents of this association, together 
with the executive committee and the general solicitor, be authorized to repre- 
sent this association at any such conference as may be arranged by the president 
Tvith the Interstate Commerce Commission, and that they be directed to report 
the results, together with their recommendations, if any, to the several commis- 
sions and to the next convention of this association, it being, however, under- 
stood that any conclusion arrived at in said conference, or any recommenda- 
tion made by said representatives of this association, shall be in no way binding 
upon any State commission except as the same shall be adopted by it." 

Acting in conformity with said resolution. President Perry, of this associa- 
tion, has instructed me, in his behalf, to transmit this copy of the same to you 
and to state that if your commission deems a conference upon the, subject matter 
of the resolution desirable, this association will welcome such a conference as 
early as may be desired by your commission. 

I may say that President Perry has asked me to present this matter so that I 
may act for him in conferring with you, looking toward the making of arrange- 
ments for such conference if that shall be desired. 
Very truly yours, 

John E. Benton, General Solicitor. 

To this letter a reply was received as follows : 

Interstate Commerce Commisston, 

Washington, D, C, January 5, 1921. 
Mr, John E. Benton, 

General Soiidtor National Association 

of Railway and Utilities Commissioners, 

Washinffton, D. C. 

Deab Sir: I laid before the commission your letter to me of December 
31, in which you quoted resolution adopted at the recent convention of the 
National Association of Railway and Utilities Commissioners relative to co- 
operation between State commissions and the Interstate Commerce Commis- 
sion, and I am authorized to say that the commission is very pleased to accept 
the invitation of the national association to arrange for a joint conference 
with the hope of reaching better understandings relative to this subject. 

To that end the commission has appointed the undersigned, and Commis- 
sioners Daniels and Eastman a committee to represent it in such conference. 
I shall be glad to take up with you at any mutually convenient time the ques- 
tion of time for meeting. The press of official duties is so great that it seems 
impracticable for us to attempt to attend a meeting elsewhere than at Wash- 
ington. 

Yours very truly, 

Edgar E. Clark, Chairman. 

According to arrangements made by the general solicitor with Chairman 
Clark, the proposed conference was held in the general hearing room of the 
Interstate Commerce Commission in Washington on January 22, 1921. It was 
attended by the members of the Interstate Commerce Commission named in 
Chairman Clark's letter, and by President Perry; Hon. C. M. Reed, of Kansas; 
Hon, J. W. Jlaish, of the South Dakota Commission (sitting on the proxy of 
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Hon. J. J. Murphy, of the South Dakotn commission) ; and General Solicitor 
Benton. 

Following the conference a rei>ort was made by the committee to the several 
commissions covering the conference as follows: 

report on interstate commerce commission conference. * 

Rational Association of Railway and Utilities Commissioners, 

Washington^ D. C, February 5, X921. 
To the State Commissions: 

At ttie last convention of this association a resolution was passed which is 
set out in full in my bulletin of November 24, 1920. That resolution directed 
that if such a conference should be arranged thereunder, the representatives 
of this association should " report the results, together with their recommenda- 
tions, if any, to the several commissions, and to the next convention." Acting 
under the direction of your representatives, I am maliing this report of results 
to this date. 

As I advised in my bulletin of January 24, the conference was held on 
January 22. Your association was represented by President Perry, of the 
Georgia Commission ; Chairman Burr, of the Florida commission ; Hon. J. W. 
Raish, of the South Daliota commission (acting upon the proxy of Chairman 
Murphy of that commission) ; Hon. C. M. Reed, of the Kansas Court of In- 
dustrial Relations; and myself. The Federal commission was represented by 
a committee, designated by the commission, consisting of Chairman Clark and 
Oommissioners Daniels and Eastman. 

At the conference President Perry was requested to open the discussion, and 
did so. The conference was, however, entirely informal, and all present took 
part in the discussion. In substance it was stated on behalf of the State com- 
missions that they had united with the Federal commission in urging upon 
'Congress the enactment of the cooperative provisions of the transportation 
act, with the hope and expectation that they would result in such cooperative 
action in the way of joint conferences and joint hearings that such conflicts as 
might appear between State and Federal rates might be by agreement removed 
by State or Federal authorities, respectively, accordingly as upon such joint 
hearings or conferences it should appear that State or Federal rates, or both, 
should be changed. The opinion was expressed that the enactment of the law 
created opportunity for such joint development of facts and conmion under- 
standings that if embraced occasion should seldom, if ever, arise for the pre- 
scribing of intrastate rates by Federal power. 

Mr. Perry said that the State commissions were disappointed that no sub- 
stantial results in the line of cooperation had followed the enactment of the 
coopettitive provisions; that they were uncertain as to what classes of cases 
the Federal commission considered properly the subject of cooperative effort, 
and as to how such cooperation should be initiated and carried forward; that 
they were in the dark as to the Federal commission's disposition and desires, 
and were wondering, and hence had pas.«?ed the resolution, so that, if possible, 
a full understanding on these matters might be obtained. 

On behalf of the Federal commission it was in substance stated to be the 
disposition of that <X)mmission to promote the idea and practice of cooperation ; 
attention was called to the fact that the Federal commission had in several 
cases requested State commissions to hold hearings upon applications of 
carriers for certificates of convenience and necessity in construction and 
abandonment cases, and to submit the record with their recommendations; that 
the California commission had lately undertaken, at the request of the Fe<lerta 
commission, to hold a hearing and make its recommendations as to the con- 
tinued joint use of terminal facilities at Oakland in that State; and that in 
Illinois and Mississippi the Federal commission, at the request of the respective 
State commissions, had designated examiners to sit with the local commissions 
in State rate proceedings. The action of the Federal commission in asking 
this association to appoint representatives to sit in Ex parte 74 was cited. 

It was further suggested that the State commissions might be of much aid 
to the Federal commission through the use of their forces in the administration 
of the provisions of the transportation act, vesting control over security issue.s 
in the Federal commission. 

It was, however, stated by Chairman Clark that it did not api>ear to l>e 
wise to attempt to determine in advance " what classes of cases " offer proper 
opportunity for cooperation, as such attempt might lead to the inclusion of 
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cases which, when they arose, would appear not to be of a character upon which 
i cooperation could be had and, on the other hand, might exclude some cases 
j which, when they arose, would appear to be proper cooperation. 
I On behalf of tlie State commissions it was stated that the matters of which 

mention had been made, wherein the Federal commission had invited coopera- 
tion, were (not including Ex parte 74) relatively unimportant in comparison 
with matters of rates and service, and that the limited representation possible 
in Ex parte 74, and the broad nature of the inquiry therein, gave no oppor- 
tunity to the State commissions to aid in the consideration and settlement of 
questions involving local rates, such as were brought in question by the State 
cases instituted before the Federal commission since the decision in Ex parte 74. 
It was also suggested to the Federal commission that the authority given 
to it in the act to avail itself of the " cooperation, services, records, and facili- 
ties of State authorities in the enforcement of any provision of (the) this 
act" opened the way for the Federal commission to designate the several 
State commissions as local agencies to act for it in car-service matters, and 
that such designation would obviate questions of conflict of authority, and 
enable the local commissions to secure prompt and equitable distribution 
locally of available equipment. 
Chairman Clark requested that the suggestions on behalf of the State com- 
I missions be made definitely in writing for the further consideration of the 
! Federal commission. Accordingly, upon the afternoon of the day of the con- 
I ference, the following letter was transmitted to him : 

I Januaby 22, 1921. 

I Hon. Edgab E. Clabk, 

ChaArman Interstate Commerce Commvission, 

! WaahingPoHy D. C. 

I Dear Sib: In pursuance of the purpose of the resolution under which our 

conference with your committee was held to-day, and conforming to the request 

! of your committee that we put Into writing definite suggestions as to action 
hereafter by Federal and State commissions under the cooperative provisions 
of paragraph (3) of section 13 of the Interstate commerce act as amended, the 
committee representing the National Association of Railway and Utilities 
Conunissioners directs me to malice the following suggestions : 

rate cases. 

That the Federal commission adivse the several State commissions that It is 
the purpose of the Federal commission hereafter, whenever any peitltlon is 
! filed with the Federal commission bringing in issue any Intrastate rate, fare, 
I charge, classification, regulation, or practice, before proceeding upon said peti- 
j tion or making any order for an investigation of the matters complained of in 
said petition, to notify the State commission or State commissions having juris- 
diction over such Intrastate rate, fare, charge, classification, regulation, or 
practice of the i>endency of such petition and to invite a conference or sugges- 
tions in writing as to procedure upon said petition, with a view to adjusting 
without hearing. If possible, any conflict between State and Federal require- 
ments that may appear, or, in tlie event that a formal hearing shall be unavoid- 
able, with a view to a joint hearing if the same shall seem advisable to the 
commissions involved. 

That the Federal commission also advise said State commissions that when- 
ever there is pending before any State commission a proceeding Involving the 
relationship between State and Federal rate structures and practices the Fed- 
eral commission will welcome suggestions looking toward joint conferences or 
joint hearings, as may seem necessary and advisable, with a view to the avoid- 
ance or removal of conflict between State and Federal requirements. 

CAB SERVICE. 

I 

That the Federal commission Invite the several State commissions to act as 
j agencies of the Federal commission In all matters relating to car service local 
j to their respective States ; and that It be understood that In the matter of the 
distribution of cars already within any State, as between shippers desiring 
the same, the local conunission in that State, subject to any rule of distribution 
in the interstate commerce act, may require an equitable distribution of the 
same. 
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The foregoing suggestions cover the matters which are deemed by the com- 
mittee of principal importance. We hope that the same will meet the approval 
of your commission. 
Will you kindly send any response that may be made to the undersigned? 
Yours very truly, 

John E. Benton, 
General Solicitor. 
No reply has as yet been received. 

It may be said that the conference was agreeable in that the representatives 
of the Federal commission indicated the utmost cordiality, and In general terms 
expressed the desire before mentioned to promote cooperation between Federal 
and State commissions. On the other hand, the discussion did not result in 
expressions of agreement upon the propositions which were broached on behalf 
of the State commissions. While the same were not conclusively negatived, 
the substantial results of the conference, if any, remain to be hereafter devel- 
oped. 

The commissions will be advised of any reply that may be received from the 
Federal commission. 

John E. I^enton, 

Oeneral Solicitor. 

To the letter addressed to Chairman Clark, set out in the foregoing report, 
no response of any character was made until June 24, when the following letter 
was received: 

Intebstate Commerce Commission, 

Washington, June 24i 1921. 
Mr. John E. Benton, 

General Solicitor National Association of Railway 

and Utilities Commissioner's, Washington, D. €. 

Dear Sir : The suggestions of the committee of the National Association of 
Railway and Utilities Commissioners as to action under the cooperative pro- 
visions of paragraph 3 of section 13 of the interstate commerce act, which 
were stated in your letter of January 22, 1921, have not been lost sight of. 
Reply has been delayed in part by the press of other important matters and 
in part by our desire to have the matter considered by a full membership of 
the commission. The matter has now been so considered, and I am authorized 
to make the following reply: 

When a petition is filed with us bringing in issue any intrastate rate, fare, 
charge, classification, regulation, or practice it is now, and for some time has 
been, our custom to notify the State commission or commissions having juris- 
difction over such intrastate rate, fare, etc., of the pendency of the petition 
and of the time and place of hearing. Your committee now suggests that 
before proceeding upon such petition or entering any order for investigation 
thereon we invite a conference with the State commission or commissions, or 
suggestions from them in writing, as to the procedure upon the petition, " with 
a view to adjusting without hearing, if possible, any confiict between State 
and Federal requirements that may appear, or, in the event that formal hearing 
shall be unavoidable, with a view to a joint hearing, if the same shall seem 
advisable to the commissions involved." 

We are in accord with the general principles underlying this suggestion 
and are disposed to follow them in so far as can consistently be done. We 
shall be glad to contribute whatever we appropriately can to such a plan of 
procedure, but we appreciate that in certain cases special circumstances might 
make such a course unwise and contrary to the public interest. As a necessary 
corollary of this we shall, of course, be glad if, whenever there is pending 
before and State commission a proceeding involving the relationship between 
State and Federal rate structures and practices, the State commission will 
advise us of such proceeding and make such suggestions as it deems desirable 
looking toward joint conference or point hearing. 

We take it for granted that the members of your association concede the 
doubt as to the advisability, and indeed the propriety, of joint hearings when 
interstate and intrastate rates are in confiict because of requirements of the 
State law which' the State commission deems itself powerless to change, or 
constrained to follow and apply, or because of orders made or authority 
refused by the State commission, in consequence of which the State commission 
appears before us as one of the parties litigant. 
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We are in doubt with regard to the suggestion of your committee that we 
"invite the several State commissions to act as agencies of the Federal com- 
mission in all matters relating to car service local to their several States, and 
that it be understood that in the matter of distribution of cars already within 
any State, as between shippers desiring the same, the local commission in that 
State, subject to any rule of distribution in the interstate commerce act, may 
require an equitable distribution of the same." 

It may be that all State commissions are not equipped or empowered to act 
in this way. It is difficult to visualize the scope and possible consequences of 
the adoption of this suggestion. However, if any State commission which feels 
that it is in a position to act with public advantage as one of our agencies in 
matters relating to car service will communicate with us and set forth defi- 
nitely the plan which it has in mind and the public benefits which it believes 
will result, we shall be most glad to give thorough consideration thereto. 

Your committee in its suggestions did not touch upon certain other phases 
of oar activities in which we have been seeking and generally obtaining the co- 
operation of State commissions, such as matters relating to the construction 
of new railroad lines or the abandonment of existing lines and authorization 
of security issues. We assume, however, that our practice in this respect meets 
with general approval and that we can count upon continued cooperation. 

We avail ourselves of this opportunity to express the sincere hope and ex- 
pectation that now that the unusual strains incident to and growing out of 
the war are lessening, the interstate and the State regulatory bodies will find 
common grounds for effective cooperation. You may be assured that such rela- 
tions are by us deemed desirable, and we hope that they may commend them- 
selves in such manner that they will grow and spread. We appreciate to the 
full the importance of the provision of the interstate commerce act which 
authorizes our commission " to avail itself of the cooperation, services, records, 
and facilities" of State authorities. We hope with the cooperation of the 
State commissions to make more and more use of this authority as the country 
gradually returns to normal conditions. 
Yours very truly, 

Edoab E. Glabk, Chairman, 

This communication was considered at a meeting of this committee held in 
Washington August 20, 1921, and the following reply was directed to be made 
thereto : 

National Association of Railway and Utilities Commissioners, 

WaalUfi^ton, D, C., August ^0, 4921, 
Hon. Edgas E. Clabk, 

Chairman Interstate Commerce Commission, 

Washington, D. C. 

Dear Sis: At a meeting of the special committee on cooperation which con- 
ferred with you on January 22 last, held at this office yesterday, and attended 
by the president, vice presidents of the association, all State commission mem- 
bers of the executive committee (except Mr. McAneny, of New York), and the 
general solicitor, your letter of June 24, 1921, was considered, and by unani- 
mous vote of those present I was directed to make response as follows: 

We appreciate both the candor with which you make clear your position with 
respect to the propositions contained in our letter of January 22 last, and the 
spirit of courtesy and good will which would appear to have prompted you at 
the same time to express accord with the general principles underlying those 
propositions, and a disposition to follow them so far as can consistently be 
done. 

We take note of the following portion of your letter : 

"We take it for granted that the members of your association concede the 
doubt as to the advisability, and indeed the propriety, of joint hearings when 
interstate and intrastate rates are in conflict because of requirements of the 
State law which the State commission deems itself powerless to change, or con- 
strained to follow and apply, or because of orders made or authority refused 
by the State commission, in consequence of which the State commission appears 
l»efore us as one of the parties litigant." 

W** assume that the paragraph quoted was intended to express the views 
of your commission rather than those entertained by the members of this as- 
swlatlon. It Is obvious that if both rates prescribed by authority of a State 
through statutes and those imposed by commission requirements are Inappro- 
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priate for cooperative consideration, there can be no joint consideration of 
'* rate structures and practices of canMers yubject to the jurisdiction " of sucli 
commissions. While we may regret the view which you appear to take of this 
matter, we have no disposition to enter upon any argument concerning it. 

For the purpose of lieeping our own position entirely clear, however, we would 
say that we have regarded the character of cooperation authorized by para- 
graph (3) of section 13 as in every way proper, because expressly sanctloneci by 
Congress. 

We have not considered that State regulatory commissions can ever be parties 
litigant before the Federal commission until they voluntarily become such. 
Our suggestion looked toward the avoidance of the necessity of assuming that 
status. 

So far as statutory rates, over which the State commission has no control, 
are concerned, they have seemed to us proper for cooperative consideration. 
Such considerati()n might in any case lead to the common conclusion timt the 
alleged discrimination does not exist, or that it is produced by interstate rates 
that ought to be changed, or that the State commissicm ought to recommend 
to the State legislature modification of the statute. 

So far as rates prescribed, or kept in force, by a State conmiission are con- 
cerned, we have regarded those also as proper for cooperative consideration, 
because they are exclusively subject to the jurisdiction of the State commission, 
unless they conflict in a discriminatory way with interstate rates. All of the 
discussion of cooperation which antedatetl the enactment of the provisions of 
section 13(3), of which we have any knowledge, went upon the theory that 
frank and full discussion and conifarison of information and views would 
in a given case be likely to lead to common conclusions, either as to the non- 
existence of discrimination or as to the method by which it should be removed. 

We note your suggestion that you will be glad " if whenever there is pending 
before any State commission a proceeding involving the relationship between 
State and Federal rate structures and practices" the State commission will 
advise the Federal commission of 5*ucli proceeding " and make such suggestions 
as It deems desirable looking toward joint conferences or joint hearings." 
This we assume to be in reply to the second paragraph of our letter under 
the subject of " Rate cases.'* That paragraph was, of course, a corollary to 
the paragraph which immediately preceded It. Inasmuch as what you say on 
this point will naturally be read in connection with the above-quoted paragraph 
of your own letter immediately following the same, there may be, in the minds 
of some commissioners, some uncertainty as to whether or not it is intended to be 
implied that you w^ould consider it proper to take part in a joint hearing which 
will result in the fixing of rates which may later be litigated before the Federal 
commission. 

We note that you are in doubt with regard to our suggestion that your 
commission " invite the several State commissions to act as agencies of the 
Federal commission In all matters relating to car service local to tJie several 
States, etc." In view of what you say we do not think any State commission will 
feel disposed to press the suggestion made in our letter. We are, of course, aware 
that some of the States do not have a sufficient staff of employees to render 
any considerable service In car-service matters, but In the States where there 
is most transportation business, and most need of some authority that can 
be easily applied and can act quickly In car-service mattere, the commissions 
are well equipped. If constituted agencies of your commission they would, 
so far as they exercise Federal power, be subject to your direction and the 
agencies would be terminated whenever results might appear not conducive 
to public advantage. If anything were to be attempted along this line, the 
definite plan to be adopted would seem most likely to be satisfactory if worked 
out jointly between the technical representatives of your car-service bureau and 
like representatives of State commissions. 

We note the statements and expressions contained in the concluding para- 
graphs of your letter, and feel that we can confidently say that the State com- 
missions are disposed to extend to your commission at any time, to the fullest 
extent deemed practicable by them under all circumstances, any assistance 
which they may be in a position to give. 
Yours very truly, 

John E. Bknton, General Solicitor, 
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ACTION OF FEDERAL COMMISSION UNAFFECTED BY CONFERENCE. 

In proceedings instituted before the Interstate Commerce Commission subse- 
quent to January 22, 1921, and also subsequent to June 24, involving alleged 
discriminatory rates, the Interstate Commerce Commission proceeded to order 
investigations in the same manner as previously, without inviting conferences 
with or suggestions in writing from State commissions involved. 

COI^CLUSIONS OF THE COMMITTEE. 

Based upon the facts set forth in this report your committee has reached 
and reports conclusions as follows : 

The Interstate Commerce Commission is disposed to cultivate relations of 
friendliness with the State commissions individually and collectively as repre- 
sented by this association. For that reason it refrains from categorically declin- 
injc the proposals made by the commlttoe, as hereinbefore stated, in this report. 
That commission is, however, by action of the majority of its members, taken 
in the several cases involving alleged discriminatory State rates, committed to 
the proposition that it has full power to review such rates, not only as to their 
discTiminatory character as affecting persons or localities, but also as to their 
reasonableness from a revenue point of view. This claim of power has been 
sustained by subordinate Federal courts, and the commission expects it will be 
sustained by the United States Supreme Court. 

If that commission does in fact have power to deal with intrastate rates 
without restraint, it may well take the view that it is unnecessary and perhaps 
unwise to invite to sit with It, upon hearings involving such rates, those who can 
exercise no power to determine what the rates Involved shall be In the future. 
Whatever may be the reason for Its position, that commission, is not now dis- 
IK)sed to enter upon cooperative hearings in proceedings before It Involving 
State rates. 

The Intersta^^e Commerce Commission is apparently prepared to take part In 
cooperative hearings before the State commissions. If invited so to do. In 
security-issues ca.ses also and cases involving the issuance of certificates of 
convenience and necessity, and perhaps in some others, it is disposed to avail 
itself of such services as the State commissions upon request may be prepared 
to perform, and In such cases It Is disposed to afford opportunity for expressions 
of views by the State commissions involved. Further than in this purely 
minor way there is no present disposition or purpose on the part of the 
Interstate Commerce Commission to act under the cooperative provisions of 
paragraph (3) of section 13 of the interstate commerce act, as amended by the 
transportation act. 

This committee is of the opinion that the failure of agreement on the part 
of the Federal commission with the views of State commissions as to the 
desirability of cooperation In rate proceedings pending before the Federal com- 
mission arises from fundamental differences of opinion as to the extent of the 
power of the Federal commission over intrastate rates. 

It is the prevailing opinion of the State commissioners that the Federal com- 
mission does not liave power to advance intrastate rates for the purpose of 
making the same reasonable, in its judgment, from a revenue standpoint, but 
only for the purpose of removing discrimination as to persons or localities. If 
the power of the Federal commission Is thus limited, many reasons are obvious 
why it would be advantageous if rate readjustments in cases of alleged dis- 
crimination might be considered by both Federal and State commissions in joint 
hearings whereby In any case a comprehensive plan of readjustment might be 
adopted and necessary or desirable changes in both Federal and State rate 
structures made by the proper commissions. 

The desirability of such cooperation, however, rests upon the assumption 
that there Is a field within which the Federal commission can not act. In 
order that joint hearings may work out satisfactorily, both State and Federal 
commissions must have well recognized ]>owers and responsibilities. If they 
have such powers and responsibilities, then, without a surrender of the same 
on either side, they may conduct joint Investigations for the purpose of de- 
veloping the facts and of reaching agreement as to how their respective powers 
shall be exercised 

On the other hand, however, if the power of the Federal commission Is domi- 
nant as to all State rates which are brought In question before it, the desir- 
ability of joint hearings Is open to serious question. In that case State com- 



398 PROPOSED AMENDMENT TO TRANSPORTATION ACT, 1920, 

missioners sitting with the Federal commission would be under the restraints 
imposed by considerations of courtesy which would unavoidably arise from 
the fact of their participation upon invitation in proceedings with respect to 
which they could exercise no power, and hence could have no final responsi- 
bility. In the opinion of this committee cooperative hearings are not desirable 
under such circumstances. 

If it should ultimately be determined that the power of State commisslona 
to determine finally the reasonableness of intrastate rates has not been 
destroyed, or subjected to a superior power exercised by the Federal commis- 
sion, an attitude different from that which Is now held may be adopted by the 
Federal commission, and further consideration of the subject of cooperation 
may conceivably be desirable; At the present time, however. It is the opinion 
of the committee that no action relating to that subject should be taken by the 
convention. 

RECOMMENDATION OF THE COMMITTEE. 

It is accordingly the recommendation of the committee that this report be 
accepted, and the committee discharged. 

I may say that In the course of that conference the State commissions ex- 
pressed their disappointment at the failure of any tangible results from the 
cooperative provisions of the act and expressed their belief that joint con- 
ferences and joint hearings would be helpful and would avoid any occasion 
for complaint as to rates prescribed by the States; and that it was desirable 
that it should be understood to what extent the Federal commission was will- 
ing to cooperate and in what class of cases thiat might be done, so that when 
a case arose the State commission would not be in doubt as to whether it was 
a welcome suggestion or not that they should confer with the Federal com- 
mission, or that it should request the Federal commission to appoint a repre- 
sentative to sit with the State commission in a Staite case. 

The objection was made that it was not practicable to decide in advance 
whether cases falling within a particular class offered suitable opportunity 
for conference or not, so that that could not be done. It was pointed out 
that at least we might make progress by settling it as a practice that when- 
ever a complaint was filed with the Federal commission they would have a 
conference, or invite a conference, with the State commission for the purpose 
of talking over the situation and seeing whether or not there was an agreement 
on both sides that it was a good case in which to enter upon a joint hearing, 
and that it would be helpful if the State commissions knew that the Federal 
commission had adopted that policy and would welcome Invitations for rep- 
resentatives of the Federal commission to sit in State cases with the State 
commissions. 

The attitude of the Federal commission was polite and more than polite; it 
was friendly. We had an agreeable 'conference, but the Federal couamlssion 
was entirely noncommittal. At the conclusion of our conference we were re- 
quested to put our suggestions in writing, and the letter in which that was done 
I had better read. It was dated the same day as the conference, January 22, 
1921, addressed to the chairman of the Interstate Commerce Commission, and 
is a part of the report which I have put in. There is no occasion to have it 
printed twice. 

" January 22, 1921. 
** Hon. Bdgab E. Clark, 

" Chairman Interstate Commerce Commission, Washington, D. C. 

" Dear Sir : In pursuance of the purpose of the resolution under which our 
conference with your committee was held to-day, and conforming to the request 
of your committee that we put Into writing definite suggestions as to action 
hereafter by Federal and State commissions under the cooperative provisions 
of paragraph (3) of section 13 of the interstate commerce act as amended, the 
committee representing the National Association of Railway and Utilities Com- 
missioners directs me to make the following suggestions : 

" RATE cases. 

*' That the Federal commission advise the several State commissions that it is 
the purpose of the Federal commission hereafter, whenever any petition is 
filed with the Federal commir,sion bringing in issue any intrastate rate, fare, 
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charge, classification, regalation, or practice, before proceeding upon said peti- 
tion, or making any order for an investigation of the matters complained of in 
said petition, to notify the State commission or State commissions having juris- 
diction over such intrastate rate, fare, charge, classification, regulation, or 
practice of the pendency of such petition, and to invite a conference or sug- 
gestions in writing as to procedure upon said petition with a view to adjusting 
without hearing, if possible, any conflict between State and Federal require- 
ments that may appear, or in the event that a formal hearing shall be unavoid- 
able with a view to a joint hearing, if the same shall seem advisable to the 
commissions Involved. 

" That the Federal commission also advise said State commissions that when- 
ever there is pending before any State commission a proceeding involving the 
relationship between State and Federal rate structures and practices, the Fed- 
eral commission will welcome suggestions looking toward joint conferences or 
Joint hearings, as may seem necessary and advisable, with a view to the avoid- 
ance or removal of conflict between State and Federal requirements. 
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" That the Federal commission invite the several State commissions to act as 
agencies of the Federal commission in all matters relating to car service local 
to their respective States ; and that it be understood that in the matter of the 
distribution of cars already within any State, as between Shippers desiring the 
same, the local commission in that State, subject to any rule of distribution in 
the interstate commerce act, may require an equitable distribution of the same. 

"The foregoing suggestions cover the matters which are deemed by the com- 
mittee of principal importance. We hope that the same will meet the approval 
of your conunission. 

"Will you kindly send any response that may be made to the undersigned? 
" Yours very truly, 

" John B. Benton, General SolioitorJ* 

Now, without taking the time to read their reply, which has just been put into 
the record, I will state that the reply was as noncommittal as the oral con- 
ference had been. It was stated over again that it was not practicable to 
attempt to decide the kind of cas^s, disregarding the part of the proposition 
which looked toward conferences to discuss and determine in what cases 
joint hearings might practically and profitably be held, and it was suggested 
that it was difficult to visualize what the suggestion as to car service would 
come to. Without attempting to read at length our reply, it will be seen upon 
reading of it that the committee accepted the reply as indicating definitely but 
politely the indisposition of the Federal commission to operate under those 
provisions so far as rate cases pending before it were concerned; It was at a 
later time that they specifically declined in the particular case which Judge 
Reed testified about the other day — the Kansas case. 

Now, with regard to car service, in our letter we stated that it had been our 
supposition that if the State commissions were granted the authority which 
had been suggested it would remove any quesUon as to the legality of their 
orders and any necessity for the consideration of whether they were exercising 
State or Federal power, and if they made improper orders the agency could 
at any time be termlhated by the Federal commission. 

I ought in justice to the Federal commission to read a paragraph from 
Chairman Clark's letter, which is as follows : 

"We take it for granted that the members of your association concede the 
donbt as to the advisability, and indeed the propriety, of joint hearing when 
interstate and Intrastate rates are in conflict because of requirements of the 
State law which the State commission deems itself powerless to change or 
constrained to follow and apply, or because of orders made or authority refused 
by the State commission, in consequence of which the State commission appears 
before us as one of the parties litigant.*' 

The reply sent by the State commissions referred to that as follows, quoting 
the paragraphs: 

"We assume that the paragraph quoted was intended to express the views 
of your commission rather than those entertained by the members of this as- 
sociation. It is obvious that if both rates prescribed by authority of a State 
through statutes and those imposed by commission requirements are inappro- 
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priate for cooperative consideration, tliere can be no joint consideration of 
' rate structures and practices of carriers subject to the jurisdiction * ol such 
commissions. While we may regret the view which you appear to take of this 
matter, we have no disposition to enter upon any argument concerning it 

" For the purpose of keeping our own position entirely clear, however, we would 
say that we had regarded the character of cooperation authorized by para- 
graph (3) of section 13 as in every way proper, because expressly sanctioned by 
Congress. 

" We have not considered that State regulatory commissions can ever be parties 
litigant before the Federal commission until they voluntarily become such. 
Our suggestion looked toward the avoidance of the necessity of assuming that 
status. 

" So far as statutory rates, over which the State commission has no control, 
are concerned, they have seemed to us proper for cooperative consideration. 
Such consideration might in any case lead to the common conclusion that the 
alleged discrimination does not exist, or that it is produced by interstate rates 
that ought to be changed, or that the State commission ought to recommend 
to the State legislature modification of the statute. 

" So far as rates prescribed, or kept in force, by a State commission are con- 
cerned, we have regarded those also as proper for cooperative consideration, i 
because they are exclusively subject to the jurisdiction of the State commission, 
unless they conflict In a discriminatory way with Interstate rates. All of the 
discussion of cooperation which antedated the enactment of the provisions of 
section 13(3), of which we have any know^ ledge, went upon the theory that 
frank and full discussion and comparison of information and views would 
in a given case be likely to lead to common conclusions, either as to the non- 
existence of discrimination or as to the method by which it should be removed." 

In the report made by that committee to the national association the com- 
mittee stated its conclusions, after reciting everything that had been done under 
the resolution which I have read, as follows : 

" Based upon the facts set forth In this report your committee has reached 
and reports conclusions as follows : 

" The Interstate Commerce Commission is disposed to cultivate relations of 
friendliness with the State commissions Individually and collectively as repre- 
sented by this association. For that reason It refrains from categorically de- 
clining the proposals made by the committee, as hereinbefore stated, in this 
report. 

That commission is, however, by action of the majority of Its members, taken 
In the several cases Involving alleged discriminatory State rates, committed to 
the proposition that It has full power to review such rates, not only as to their 
discriminatory character as affecting persons or localities, but also as to their 
reasonableness from a revenue point of view. This claim of power has been 
sustained by subordinate Federal courts, and the commission expects it will be 
sustained by the United States Supreme Court." 

And as to that, parenthetically, I do not need to say to you that it was. 
[Reading:] 

" If that commission does in fact have power to deal with intrastate rates 
without restraint. It may well take the view that It Is unnecessary and perhaps 
unwise to Invite to sit with It, upon hearings Involving such rates, those who 
can exercise no power to determine what the rates Involved shall be in the 
future. Whatever may be the reason for its position, that commission is not 
now disposed to enter upon cooperative hearings in proceeding before it Involv 
Ing State rates. 

" The Interstate Commerce Commission is apparently prepared to take part 
in cooperative hearings before the State commissions, if invited so to do. In 
security-issues cases also and cases involving the issuance of certificates of 
convenience and necessity, and perhaps In some others, it is disposed to avail 
Itself of such services as the State commissions upon request may be prepared 
to perform, and In such cases it Is disposed to afford opportunity for expression 
of views by the State commissions Involved. Further than in this purely 
minor way there is no present disposition or purpose on the part of the Inter- 
state Commerce Commission to act under the cooperative provisions of para- 
graph (3) of section 13 of the interstate commerce act, as amended by the 
transportation act. 

" This committee is of the opinion that the failure of agreement on the part 
of the Federal commission with the views of State commissions as to the de- 
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sirability of cooperation in rate proceedings pending before the Federal com- 
mission arises from fundamental differences of opinion as to the extent of the 
power of the Federal commission over intrastate rates. 

'*It is the prevailing opinion of the State commissioners that the Federal 
commission does not have power to advance intrastate rates for the purpose of 
making the same reasonable, in its judgment, from a revenue standpoint, but 
only for the purpose of removing discrimination as to persons or localities. If 
the power of the Federal commission is thus limited, many reasons are obvious 
why it would be advantageous if rate readjustments in cases of alleged dis- 
crimination might be considered by both Federal and State commissions in 
joint hearings whereby in any case a comprehensive plan of readjustment 
might be adopted and necessary or desirable changes in both Federal and State 
rate structures made by the proper commissions. 

** The desirability of such cooperation, however, rests upon the assumption 
that there is a field within which the Federal commission «an not act. In 
owler that joint hearings may work out satisfactorily, both State and Federal 
commissions must have well-recognized powers and responsibilities. If they 
have such powers and responsibilities, then, without a surrender of the same 
on either side, they may conduct joint investigations for the purpose of de- 
veloping the facts and of reaching agreement as to how their respective powers 
shall be exercised. 

" On the other hand, however, if the power of the Federal commission is 
dominant as to all State rates which are brought in question before it, the 
desirability of joint hearings is open to serious question. In that case State 
commissioners sitting with the Federal commission would be under the re- 
straints imposed by considerations of courtesy which would unavoidably arise 
from the fact of their participation upon invitation in proceedings with respect 
to which they could exercise no power, and hence could have no final responsi- 
bility. In the opinion of this committee cooperative hearings are not desirable 
under such circumstances. 

"It it should ultimately be determined that the power of State commissions 
to determine finally the reasonableness of intrastate rates has not been de- 
stroyed, or subjected to a superior power exercised by the Federal commission, 
an attitude different from that which is now held may be adopted by the 
Federal commission, and further consideration of the subject of cooperation 
may conceivably be desirable. At the present time, however, it is the opinion 
of the committee that no action relating to that subject should be taken by the 
convention. 

•* It is accordingly the recommendation of the committee that this report be 
accepted and the committee discharged." 

And that action was taken by the convention. 

Mr. HocH. I did not catch who that committee was. 

Mr. Benton. The committee — it appears in the correspondence which I did 
not read — was the executive committee of the national association, together 
with the vice president. 

Mr. Parker. The National Association of State Commissioners? 

Mr. Benton. The National Association of State Railway and Utilities Com- 
missioners. 

Mr. Grahah. The executive committee? 

Mr, Benton. The executive committee, together with the president, vice presi- 
dents, and general solicitor. 

Mr. Graham. Of the association? 

Mr. Benton. Yes, sir. And they met as a committee representing the Fed- 
eral commission, Chairman Clark, Commissioner Daniels, and Commissioner 
Eastman. 

Mr. Graham. Those commissioners did not participate in this committee 
report, of course? This is simply a report of the executive committee of the 
association? 

Mr. Benton. This Is the report which the executive committee made back to 
the convention of the results of the their negotiations with the committee rep- 
resenting the Federal commission. 

Mr. Graham. Now, of course, the Federal commissioners have not in any 
way signified that they took the same view of the matter at all? 

Mr. Benton. Oh, no ; I ought to make it exceedingly clear that anything said 
here In this hearing on behalf of the National Association of Railway and 
ntilities Commissioners ought to be understood as said on behalf of the State 
conniiissioners. The Federal commissioners are members of the national asso- 
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elation by the terms of our constitution, but I think they regard themselves 
somewhat as in the nature of guests, and when a matter of this sort is under 
consideration they never seek to take part in it, and we never seek to have 
anything that is said on behalf of ,the association understood as in any way 
reflecting the views of the Interstate Commerce Commission'. 

Mr. BuBBOuoHS. Do I understand, Mr. Benton, that that report which yon 
have just read was the report that was adopted by the convention of the State 
boards of railroad commissioners? 
- Mr. Benton. Yes, sir ; it was adopted by the convention in Atlanta. 

Mr. BuBBouoHS. It was recommended by the committee first and then adopted 
by the convention at a later time? 

Mr. Benton. It was adopted by the convention to which it was made in At- 
lanta last October. 

Mr. BuBBouGHS. Now, I understood as you read that through that there was 
some statement there to the effect that it was not advisable to hold these Joint 
hearings in those cases where the State commissioners would have no power or 
responsibility. Was that a conclusion of the committee and your convention, 
or were you attempting there to outline the position of the Interstate Commerce 
Commission with reference to that matter? 

Mr. Benton. The committee attempted to report, first, the facts, then theii 
conclusions from the facts, then their recommendations. The committee's idea 
was that, in order to work well those conferences must be by persons having 
responsibilities; that if the State commissions had no responsibility with re- 
spect to any of the rates under discussion they were mere guests, present by 
courtesy and obliged to consider their position, and that their participation 
would not be useful. 

Mr. Bubboughs. But that had been the exact situation, had it not, during the 
consideration of Ex parte 74? That is to say, the matter under consideration 
there, as I understand it, was the advance of interstate rates, as to which the 
representatives of the State commissions who were invited to participate, and 
who in fact did participate, had no power and therefore no responsibility? 

Mr. Benton. Yes, sir. 

Mr. Pabkeb. Mr. Benton, Judge Sweet has a letter that he wishes to insert 
in the record at this time if it can go in by unanimous consent. 

Mr. Sweet. This is a letter addressed to Hon. Samuel E. Winslow as chair- 
man of the Committee on Interstate and Foreign Commerce, and it is from 
Mr. J. R. Howard, president of the American Farm Bureau Federation, con- 
taining a short statement in regard to the bill, which I wish to be made a 
part of the hearings. 

Mr. Bubboughs. He does not intend to come here? 

Mr. Sweet. He does not intend to appear here personally, and he makes the 
statement fgr the purpose of having it inserted in the record. 

Mr. Bubboughs. I have no objection. 

Mr. Pabkeb. If there is no objection, it will be inserted at this point. 

(The letter referred to follows:) 

American Fabm Bubeau Fedebation, 

WasJUnfftofij D, C, March 6, 1922, 
Hon. Samuel E. Winslow, 

Chairman Committee on Interstate and Foreign Comm^erce, 

House of Representatives t Washington, D. C, 

Deab Mr. Winslow: I desire to make the following statement a part of the 
record on the hearing on Sweet bill, H. R. 6861, regarding the repeal of section 
15a of the transportation act of 1020 and the restoration of the powers of the 
State commissions. This statement Is on behalf of the American Farm Bureau 
Federation, of which I am president, and of the Iowa Farm Bureau Federation, 
of which I am a member and was formerly president. Furtliermore, I sua a 
resident of the State of Iowa, having for years been an Iowa farmer, which 
is my sole Interest and occupation. The authority for the Iowa Farm Bureau 
Federation is expressed in the telegram which follows : 

" Iowa Federation desires clear statement on Sweet bill hearing before 
House committee favoring repeal rate-making sections in Cumrains-Bsch law, 
also on maintaining integrity State commisMons. Iowa resolutions were strong 
advocating these. Will you put same vigorously into record? " 

Both the American Farm Bureau Federation and the Iowa Farm Bureau 
Federation have since the passage of the original Cummins-Esch bill objected 
to the guaranteed rate of returns as found in section 15a. While recognizing 
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the ttnusual condition in which the roads were placed as a result of the war 
and of the period of Government control, we nevertheless believe that this 
guaranty displayed a favor to one of our Anrerican industries which was 
not granted to other industries and which should never be granted to any pan- 
tieular industry. 

We believe that the unconscionable increase in freight rates effective August 
28, 1920, was largely the result of the Interstate Commerce Commission in 
attempting to meet the provisions of section 15a. We further believe these 
high freight rates did more to demoralize the agrculture and Industry of our 
cjountry than any other single factor. While we believe it is necessary that 
every producing individual or corporation receive the cost of production at 
least in order to stay in business we do not believe that a 6 per cent return 
above operating expenses and taxes was either necessary or advisable, but did 
at that time constitute an excessive rate for any industry as a whole. By this 
we do not mean that some companies could not and should not earn more than 
this rate and other companies less than this, but the facts are that no great 
industry in America has in the past been able to earn so large a rate upon an 
average. Such a rate is much more than one-half greater than the farming 
community of the Nation is able to earn during normal seasons, and during the 
present period of depression it is certainly more than five times the amount of 
the farmer's net return. 

The matter is more distressing in that the valuation upon which the Inter- 
state Commerce Commission based their calculations in determining what rate 
would net the railroads this 6 per cent was on a figure several billion dollars 
in excess of the par value of all outstanding stocks and bonds of the carriers. 
The average market price of these securities was certainly considerably below 
par at the time the rate advance was determined. The par value of the rail- 
road stock would also be considerably more than the amount actually invested 
in railroad stock since it represents not only the water in the stock but the sub- 
sidies of land grants, which were very material, and the donations of thousands 
of individuals and communities along rights of way which were granted as an 
Inducement in the building of the lines. There is an overwhelming demand 
on the part of the farmers of the Nation for the repeal of section 15A. 

In this connection we respectfully call your attention to the resolution which 
was unanimously adopted by the national agricultural conference held tn 
Washington January 23, as follows: 

" We believe that section 15A of the interstate commerce act, containing the 
provisions as to the fixed amount of return that must be provided for if 
possible on the aggregate value of railroad properties, regardless of economic 
conditions, is fundamentally unsound, and we recommend its immediate rei)eal 
in its entirety." 

A resolution was also adopted at the annual convention of the American 
Farm Bureau Federation held at Atlanta, Ga., November 23, 1921, as follows: 

" We denounce the principle of guaranteeing income upon fixed valuation to 
the railroads of the United States, and ask the repeal of section 15A of the 
Esch-Cummlns law." 

We favor the restoration of the powers of the State commissions as they 
existed immediately prior to Federal control with the exception of the control 
of cars in interstate commerce!^ which control we believe should be vested in the 
Interstate Commerce Commission. The State commissions being closer to the 
individual shipper can both better determine the need of local industry and 
sense changing conditions than can the Interstate Commerce Commission. We 
farther believe that the Interstate Commerce Commission should have a check 
on its activities through the State commissions. 

In connection herewith we call your attention to a resolution unanimously 
adopted by the recent Agricultural Conference to the following effect : 

"The full powers of the State railroad commissions as they existed Imme- 
diately prior to the Federal control of railroads, except as to the control and 
distribution of cars In Interstate commerce, should be restored by act of Con- 
gress at the earliest possible date." 

The American Farm Bureau Federation in convention assembled voiced 
their sentiments as follows : 

'* We urge Congress to restore full rights of the State railway commissions 
as they existed prior to the war." 

The Iowa State convention of county farm bureau federations held at Des 
Moines on January 10, 1922, with accredited delegates from every county of the 
State and a total attendance of 1,500 farmers, adopted resolutions practically 
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identical with the above, both regarding the repeal of section 15 A and tlie 

restoration of the authority of the State commissions. 
Respectfully submitted. 

American Fakm Bubeau Federation^ 
J. R. Howard, President, 

Mr. Benton. I would like also to say to the committee, if I may, that while 
apparently I have reached the end of what has taken place as to cooperalion 
between the Interstate Commerce Commission and the State oommis^<ms, thmre 
will be something more that I can put into the record on that to-morrow 
morning. 

Mr. Parker. You will appear, please, to-morrow morning at 10 o'clock, Mr. 
Benton. 

Mr. Benton. Yes, sir. 

(Whereupon, at 12 o'clock noon, the committee adjourned until 10 o'clock 
a. m., Thursday, March 16, 1922. ) 



Committee on Interstate and Foreign Commerce, 

House of Representatives, 

Thursday, March 16, 1922, 

The committee met at 10 o'clock a. m.. Hen. James S. Parker presiding. 
Mr. Parker. Mr. Benton, you may proceed with your direct statement. 

STATEMENT OF MB. JOHN E. BENTON — ^Resumed. 

Mr. Benton. Mr. Chairman, just a word on the record before I proceed. I 
was asked during my statement yesterday by Mr. Barkley, I believe, whether or 
not there had been an amendment to the New York act as it was originally 
passed, containing language specifically authorizing the commission to act in 
the case of insufficiency of rates. That was added by amendment after the law 
was passed, and that will appear from the commissioner's report, which I 
put into the record as part of my statement. 

I was putting before the committee yesterday a statement of correspondence 
and of a conference with the Federal commission with respect to cooperation. 
I put in the record a report which was presented to the Atlanta convention 
covering that conference. The conference and the correspondence were fruitless. 
When complaints against State rates were filed with the Federal commission, 
thereafter it proceeded exactly as it had proceeded before. In no one of the 
cases where it has prescribed intrastate rates has it given State authorities an 
opportunity to act with it in joint conference or joint hearings as to those rates. 
Just what it has done in this direction can be stated in a word. 

In tlie Arkansas and Louisiana cases It refrained from making an order 
as to road-building matei'ials, suggesting that it was authorized to avail itself 
of the services and facilities of State commissions. Later, when an examiner 
of the commission went to Little Rock and held a further hearing, I am advised 
that the Arkansas Commission had tiie opportunity of sitting on tlie bench with 
him wliile the witnesses were testifying, but I have never learned anything 
further concerning that conference. 

I ought to say with respect to that, that I have not been at all closely in 
toucli with the Arkansas commission and have not been charged with any duty 
with respect to acting for them. So I am not advised about that proceeding. 

Mr. Johnson. When was that, Mr. Benton? 

Mr. Benton. That was some time in September. I addressed a letter to the 
Arkansas commission, perhaps two weeks ago, asking for information as to 
whether anything further in the line of cooperation had taken place. I have 
not yet received the reply to that letter, so I can not make the infonnation 
complete. 

In Louisiana there was never even so much cooperation as I have knowledge 
of in Arkansas. 

In Nebraska, in an old-fashioned Shreveport case pending before the Federal 
commission, it has lately invited the Nebraska commission to sit with it in 
a proceeding which does involve intrastate rates. I think it has also invited 
the Washington commission to sit with it upon a somewhat similar case, and 
the Massachusetts commission on a case involving switching rates about Boston. 



PROPOSED AMENDMENT TO TRANSPORTATION ACT, 1920. 405 

I think there may be some other like inconsequential cases, but I can mention 
none. 

Also the Federal commission, as you have been advised, sent an examiner 
to Illinois and also to Mississippi to sit in State cases with the State commis- 
sions upon the invitation of those commissions. The Federal commission has 
also requested the State commissions to act as examiners to take evidence for 
the Federal commission in cases of proposed abandonment and construction. 
It was a case of that kind that Commissioner Burr referred to the other day 
when he said he cooperated once. 

To put the matter briefly, the Federal commission has seemed to be willing 
to use the State commis^ons for its convenience, but not to recognize them as 
having any proper place in the consideration of State rates involved in pro- 
ceedings before it. Perhaps the Nebraska case is significant of a changed 
attitude, but at any rate in none of these 25 State cases, where it has raised 
rates to give the carriers more money, has it given the State commissions any 
chance to sit at the table and consider with it the rates involved in those 
proceedings. 

I made this statement in the Senate hearing and Judge Thom came in later 
and made a gesture toward a pile of papers *' a foot high," as he said, which 
he told the committee were copies from originals In the Interstate Commerce 
Commission relating to matters where the State and Federal commissions had 
cooperated. I would be the last man in the world to question the depth of that 
pile of papers that he made the .gesture toward, or the fact that they were 
copied from originals in the Interstate Commerce Commission ; but if he had 
read those, or the committee .had, I think it would have appeared that the 
statement which I have made is accurate, and that they referred to matters of 
the character which I have stated. 

If the accuracy of the statement that I have made this morning as to cases 
before the Federal commission involving intrastate rates is to be challenged 
by anybody, I hope it will be done specifically and not by Inference. There 
should be a list of the cases, with proper titles and docket numbers and a 
statement of the rates which were involved, because if my statement is inac- 
curate, of course. It Is a matter of record and it can be refuted. 

That states the situation as to copperation to a very recent date. To make 
the information of the committee complete, I ought to refer to a recent develop- 
ment, whlcrh I want to do with exceeding brevity; and I do so merely that I 
may give the committee a complete picture of the situation as it exists up to 
the present moment. 

It will be remembered that the Supreme Court, apparently Impressed with 
the clumsiness of the procedure which is now necessary for a change in State 
rates, said at the end of the Wisconsin decision : 

" It may well turn out that the effect of a general order in increasing all 
rates, like the one at bar, will, in particular localities, reduce income instead 
of increasing it by discouraging patronage. Such cases would be -within the 
saving clause of the order herein and make proper an application to the Inter- 
state Commerce Commission for appropriate exception. So, too, in practice 
when the State commissions shall recognize their obligation to maintain a 
proportionate and equitable share of the income of the carriers from intra- 
state rates, conference between the Interstate Commerce Commission and the 
State commissions may dispense with the necessity for any rigid Federal order 
as to the intrastate rates and leave to the State commissions power to deal with 
theni and increase or reduce them in their discretion." 

I can not read that paragraph, In the opinion of the court, without paren- 
thetically remarking that it is extremely unfortunate if anybody in the world, 
much less the Chief Justice of the United States, had the opinion that the 
court was acting upon a case where the State authorities were indisposed to 
have the rates on State traffic adjusted so that the State traffic would bear 
its reasonably proportionate share of the proper returns to the carriers and the 
proper expenses of the carriers. The court was dealing with two cases ; and it is 
proper that I should say with respect to the Wisconsin case, in which those 
words were uttered, the State commission had shown its disposition and wish 
to make the rates which it had jurisdiction of bear their full proportion of 
the burden. As a matter of fact, in that State, as to every freight rate, the 
exact percentage which had applied interstate was allowed intrastate. And 
it is a fact — this fact did not appear in the court records, but it is a fact 
that ought to be stated here — that when the carriers went into court (appre- 
hensive lest some attempt should be made by some State official to attempt 
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to enforce the 2-cent passenger fare, notwithstanding the fact that Confess 
had taken care of that In section 2()8a, in the way I have described to you) 
applied for an injunction, the State commission publicly announced, and T 
believe went into the Federal court and acknowled^^ ; the unconstitutionality 
of the 2-cent statute. That gave them no jurisdiction to fix passenger fares. 
So the State commission in Wisconsin, with respect to the fares that It bad 
no jurisdiction of, took the position that the carriers were entitled to a larger 
fare than was prescribed by the statute, and judicial action had been taken upon 
that statement, in the nature of an 'injunction, which doubly protected the 
carriers in charging the rates which Congress had prescribed in section 208a. 

The situation in New York I described to you yesterday, where the commis- 
sion in its report called attention to the law under which upon proper proceed- 
ings the passenger fare might be Increased, and made it perfectly evident in Its 
report upon the freight-rate application that it h^d itself ready to recognize all 
of the obligations of carriers, interstate as well as State. 

Returning now to the matter I was about to speak of, it will be noted that this 
last suggestion made by the court was in line with the idea of the Federal com- 
mission, as put before the Senate committee by Commissioner Hall. I doubt not 
that the suggestion was related to that idea as expressed in the opinion. 

The chairman of the Federal commission has recently addressed a letter to 
the president of the national association suggesting a conference, which confer- 
ence has been arranged. I will, put the corresp<mdence into the record. It has 
been made public, with the exception of a. single letter. I will not read it, unless 
members of the committee desire me to, but will merely state that it quotes the 
language of the two concluding paragraphs of the Wisconsin decision, one of 
which I have just read, and refers to section 13 (3) of the interstate commerce 
act, and suggests a conference. 

Mr. Johnson. Who is it signed by, Mr. Benton? 

Mr. Benton. It is signed by the chairman of the commission, Judge McChord. 

Mr. Johnson. Of what State? 

Mr. Benton. Of the Interstate Commerce Commission. Perhaps I had better 
read it. 

Mr. Johnson. I was under the impression that it was the Wisconsin commis- 
sion. 

Mr. Benton. It was addressed to President Jackson, of the National Associa- 
tion of Railway and Utilities Commissioners. He is also chairman of the Wis- 
consin commission. 

Mr. Johnson. I was under the impression that it was addressed to the Inter- 
state Commerce Commission, but instead of that this is a letter being sent out 
by the Interstate Commerce Commission. 

Mr. Benton. There are four letters, and I ask that they be made a part of my 
statement. 

Mr. Paskeb. Without objection, the correspondence will be put into the record. 

(The papers referred to follow:) 

Mabch 7, 1922. 
Hon. Cael D, Jackson, 

President National Association of 

Railway and Utilities Commissioners, 

Washington, D, C, 

My Deae Mb. Jackson : The two final paragraphs of the recent opinion of 
the Supreme Court of the United States in Railroad Commission of Wisconsin 
v. C, B. & Q. R. R. Co. are as follows : 

It is said that our conclusion gives the commission unified (Control of Inter- 
state and intrastate commerce. It is only unified to the extent of maintaining 
efficient regulation of interstate commerce under the paramount power of 
Congress. It does not involve general regulation of intrastate commerce. 
Action of the Interstate Commerce Commission in this regard should be 
directed to substantial disparity which operates as a real discrimination 
against, and obstruction to, interstate commerce, and must leave appropriate 
discretion to the State authorities to deal with Intrastate rates as between 
themselves on the general level which the Interstate Commerce Commission 
has found to be fair to interstate commerce. 

It may well turn out that the effect of a general order in Increasing all rates, 
like the one at bar, will, in particular localities, reduce income Instead of In- 
creasing it, by discouraging patronage. Such cases would be within the saving 
clause of the order herein, and make proper an application to the Interstate 
Commerce Commission for appropriate exception. So, too, in practice when the 
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State commissions shall recognize their obligation to maintain a proportionate 
and equitable share of the income of the carriers from Intrastate rates, confer- 
ence between the Interstate Commerce Commission and the State commissions 
may dispense with the necessity for any rigid Federal order as to the intra- 
state rates, and leave to the State commissions power to deal with them and 
increase or reduce them in their discretion. 

In view of these declarations by the court and of the provisions of para- 
graph 3 of section 13 of the interstate commei^ act, we should be glad if a 
conference could be arranged in the near future between a committee represent- 
ing your association and a committee representing this commission. We could 
participate In such a conference, if it were held in Washington, at any time 
during the latter part of this month after the fourteenth. 

We wish in particular to consider what can appropriately be done in further- 
ance of the views expressed by the Supreme Court. 

Will you be good enough to advise whether you deem such a conference 
advisable and, if so, what date would you suggest? 
Very truly yours, 

C. C. McChobd, Chairman. 

National Association of 
Railway and Utilities Commissioners, 

Washififfton, D. C, March 8, 1922. 
Hon. Chables C. McChobd, 

Chairman Interstate Commerce Commission, 

Washington, D. C. 

My Deab Mb. Chaibman : I have received your courteous communication of 
the 7th instant referring to the decision of the Supreme Court of the United 
States in the Wisconsin case and to the cooperative provisions of section 13 
of the interstate commerce act and requesting a conference with a committee 
of the National Association of Railway and Utilities Commissioners with a 
view of carrying out* the suggestions referred to. 

On behalf of the association I take pleasure in accepting your invitation, 
and a conunittee will be appointed to confer with a committee of the Inter- 
state Commerce Commission. I would suggest the 17th instant as the date 
of a conference, if this meets your convenience. 
Very respectfully yours, 

Cabl D. Jackson, President. 



Mabch 9, 1922. 
Hon. Cabl D. Jackson, 

President National Association of 

Railway Utilities Commissioners, 

Washington, D, C, 

My Deab Mb. Jackson : I have your favor of the 8th suggesting the 17th 
Instant as the date of the conference between a committee to be appointed by 
you to confer with a like committee of the Interstate Commerce Commission 
relative to the subject matter of my letter to you of the 7th. 

The date suggested by you is entirely satisfactory and the commission will 

name its committee, and I would suggest that we meet in our conference room 

on the date indicated at such hour as may suit your convenience. 

Very sincerely yours, 

C. C. McChobd, Chairman, 



Mabch 15, 1922. 
Hon. Chables C. McChobd, 

Chairm^an Interstate Commerce Commission, 

Washington, D. O. 

My Deab Mb. McChobd : This is to advise you of my receipt of your favor 
of the 9th instant and that the committee representing the National Associa- 
tion of Railway and Utilities Commissioners will be pleased to meet with your 
committee in the conference room at 10 o*clock on Friday the 17th. 

Very sincerely yours, 

Cabl D. Jackson, President. 

Mr. Benton. Now, what will come out of this conference we do not 
know, but, as the correspondence will show, the response made to that invita- 
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tlon has been in line witb the consistent attitude of the State commissions 
since prior to the transportat'on act. The letter, we hope and believe, indicates 
a different attitude on the part of the Federal commission from what we have 
found before. Chairman McChord was not chairman of the commission at the 
time of the conference on January 22, 1921, of which I have spoken, nor was he 
on the committe with which the committee of State commissioners conferre<l 
at that time. 

Probably you all know him, as the State commissioners do. I may say 
that we have a very high regard for him. Always, when we have come in 
contact with him, we have found him a broad-minded man, and we believe that 
he will take a statesmanlike view of the situation. We are hopeful for some 
tangible and helpful results from the conference. It can not, however, be 
possible that anything which will cure the situation which has been laid before 
you can come out of agreements between the Federal commission and the State 
commission. The reason for it you will see in the facts which have been put 
before you in this hearing, and in those I will refer to before I complete my 
statement. 

The law is in such shape that the carriers are under no obligation to pre- 
sent applications for Increases to the State authorities. It has been so ruled 
by the commission and confirmed by the Supreme Court. Inferentially, In the 
New York case, and clearly and explicitly in other cases. The double procedure 
which has been described is Inevitable under the law as it stands, so that the 
situation is a hopeless one so far as curing it by any understanding is con- 
cerned. To what extent it can be ameliorated by the conference we do not 
know, but the disposition of the executive committee, who have met to consider 
the request, is to sit down about the table, as we have suggested before, and 
see whether anything at all helpful can be arrived at. 

Now, I have pointed out that the Federal commission has taken possession 
of the field. The court has held that It did so lawfully. The results have been 
shown to you. Wherever an order has been made the State rates involved in 
it have been locked up beyond the control of any State authority, and they 
have also been locked up beyond the control of the Federal authorities so far 
as considering their reasonableness and their relationship to other State rates 
is concerned — that is, as to whether they are discriminatory or not.^ 

So far as the Federal commission Is concerned, its jurisdiction over intra- 
state rates under the present law is so limited that, after a discrimination 
order has been made, for all practical purposes the rates prescribed are out 
of its hands. This is an exceedingly important point, and I want to be sure 
to make it clear, for I do not believe the most intense! Federalist who lives 
wants to leave State rates where neither the carriers nor the State commis- 
sion nor the Federal commission can act with respect to them. 

If you will note the grant of power to the Federal commission over intra- 
state rates, you will see that it is in these words — I am quoting now from sec- 
tion 13(3) : 

"Whenever * * ♦ the commission * * * finds that any rate 
* * * causes advantage, preference, or prejudice as between persons or 
localities in intrastate commerce on the one hand and interstate or foreign 
commerce on the other hand, or any undue, unreasonable or unjust discrimina- 
tion against interstate or foreign commerce * * * it shall prescribe the 
rate thereafter to be charge<l, in such manner as inr its judgment will remove 
such advantage, preference, prejudice, 6r discrimination." 

Then it goes on to say that the rates prescribed shall be observed while In 
force, any law or order of any State authority to the contrary notwithstanding. 

In another provision of the act the counnission is given power to make orders 
either for a limited time or for an unlimited time; and the orders that have 
been made in these intrastate rate cases have been unlimited as to time. 

You will have noticed, however, that the grant of power, which I have just 
read, is only for the purpose of removing discrimination or prejudice against 
interstate commerce, and that it is only on that ground that Congress provided 
that the Interstate Commerce Commission may touch any State rate. Mr. 
Taylor told you that the Federal commission had no power to remove dis- 
criminations between State rates caused by an order of the Federal commis- 
sion . That statement seemed to cause some surprise to members of the com- 
mittee. I call your attention to language from the opinion of the Supreme 
Court of the United States in the Wisconsin case which clearly recognizes 
that a Federal order may create discrimination between State rates which 
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the Federal commission can not remove. I quote from the opinion of the 
Supreme Court in that case, referring to the power of the Federal commission : 

"If, in view of the changes made by Federal authority, in a large class of 
-discriminating State rates, it Is necessary from a State point of view to change 
nondiscriminating State rates to harmonize with them, only the State au- 
thorities can pro<luce such harmony/^ 

Further on in the opinion it said : 

"It may well turn out that the effect of a general order Increasing all 
rates, like the one at bar, will, in particular localities, reduce income instead 
of increasing it by discouraging patronage. Such *cases would be within the 
saving clause of the order herein, which L«? that anybody may apply for the 
letting out of a rate and make proper an'application to the Interstate Commerce 
•Commission for appropriate exception." 

Now, the idea of the court clearly was that these intrastate rates can be 
handled, on the part of the State commission, by coming with what in effect 
Is a motion for a rehearing to the Federal commission whenever it thinks a . 
State rate or State rates ought to be changed ; and this is the way it is 
actually being done, as you know from the applications of that kind which have 
been made to the Interstate Commerce Commission in the Illinois case, which 
Mr. Slater told you about, and as you saw from the orders of the Interstate 
•Commerce Commission reopening the Illinois State rate case for the purpose 
of determining whether certain State rates ought to be let out from under 
the order. 

Now, life is too short for that sort of procedure. It simply is not i)0ssible to 
regulate the numerous State matters in that way. Let us see what it does 
involve. An order has been made which effects a great many rates, and some- 
hody claims to be unjustly injured by it ; he claims that his State rate is unfair 
to him as compared with some other State rate, or claims that his State rate 
is unreasonably high, and he wants to get action on it. He would naturally file 
a petition with the State commission, and there would be a hearing and 
an adjudication and an order putting his rate on a right basis. That is 
a proceeding judicial in its character. He goes to the State commission, and the 
State commission says : " Your rate is fixed by an order of the Interstate 
Commerce Commission, and that order is to continue in effect, notwithstanding 
anything that we can do." 

Then, if he Is well informed and has read the Wisconsin opinion, he says : 
"But didn't the court say that you might apply to the Interstate Commerce 
Commission to let that rate out?" And the State commission must reply: 
'*Yes, that is so." Then he will say "Why don*t you do it?" And the 
State commission must say : " If we do it we have got to present evidence 
before the Federal commission; we have got to say in the first place In the 
petition that this rate ought to be let out because it is too high; and we 
Imve got to trj* the case in Washington, and convince the commission of that fact 
l>efore the commission will let it out. Then, when we get it out, the carrier 
may fairl^^ say that we are scarcely in a position to take up judicially and 
carry on proceedings to determine what is the just and reasonable rate." 

Mr. Sanders. The shipper can apply directly to the Interstate Commerce 
Commission. 

Mr. Benton. Yes ; I was coming to that. So the State commission must say 
to the shipper : " We do not think that we can properly do that. We think it* 
would render it impossible for us to act upon the matter judicially if we reached 
a conclusion and carried on your case for you before the Interstate (Commerce 
Commission. You will have to go down and present your own petition to 
the Interstate Commerce Commission." And the shipper will say : " But this 
is not tremendously important to me. I can not spend my whole fortune in 
Retting this grievance remedied. If I do go down there and present a petition 
and satisfy the Interstate Commerce Commission that my rate is too high, can 
the Interstate Commerce (■ommission fix it? " And the State commission 
Diust say : " No ; Congress has not given the Interstate Commerce Commission 
power to fix it. All that the Interstate Commerce Commission can do will be 
lo let it out from under the order." 

Mr. Mapes. What do you mean by that expression? 

Mr. Benton. I mean amend the order by finding that the particular rate is 
not " so related to interstate rates " as to require the commission to hold It a 
discrimination against interstate commerce if it does not continue exactly at the 
level which It first prescribed in it» order. 

Mr. HocH. Letting It out from the blanket increase. 
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Mr. Benton. Yes. Of course the effect of it wouW be to release the exduslre 
jurisdiction of the Interstate Commerce Commission and restore, as to that rate, 
the jurisdiction of the State commission. The commission would say : '* Yon 
will then have to come back and file your petition here," and the man will say : 
" But if I do that will you change it? " And the commission will say— it will 
have to say : " It is not proper for us now to tell one party to a controversj 
that may later be presented for us to rule upon what our action will be. It 
is our business to give you any facts and figures that we have got which you 
can use in your case ; and we will assign a clerk to you to help assemble Uiose^ 
but we can not attempt now to decide what we will do on some future con- 
troversy." 

So the State shipper has got to com^ down here and carry through his pro- 
ceeding, and then he has got to return and carry through his State proceeding. 
That is just Impossible. Everybody must recognize that. 

Mr. Lea. Mr. Benton, after the matter finally got back to the State com- 
mission, assuming that it had been let out, and they fix the rate ; then it is 
perfectly possible that the case will then have to go back to the Interstate 
Commerce Commission involving the same rate, is it not[ 

Mr. Benton. That is an aspect of it which I have not pointed out, but it is 
an extremely important point for consideration, because it is so. 

Mr. CooPES. Now, why? You say the Interstate Commerce Commission lets it 
out in the first place; then it goes to the State commission and they fix the 
rate ; then you say it has to come back to the Interstate Commerce Commission 
again after they have passed on it. 

Mr. Sandkbs. Might come back. You meant it. might come back. You do 
not mean it would have to come back, but it might come back? 

Mr. Benton.. I meant merely what I said, I think. If I said it must come 
back 

Mr. Sandebs (interposing). What you mean is not that it must come ba<* 
but that it might come back? 

Mr. Benton. Exactly. Of course not that it must, I did not intend to say it 
must, because that would mean it must always be passing back and forth, and 
of course that is not true. 

But I can illustrate what I mean by reading the language of the Interstate 
Commerce Commission from the Natchez report. 

Mr. Pabkeb. I do not think that is necessary, Mr. Benton. We all agree, 
I think, on that — that it might come back. You did not say it must come 
back but that it might come back. I think you can proceed wihout reading 
that, because I think that point is granted by everyone. 

Mr. Benton. I will not take the time to read any of the language, but I 
think I ought, for your convenience when you come to investigate this, to call 
attention to a recent decision, the Natchez Chamber of Commerce v. Louisiana 
& Arkansas Railway Co. et al., decided February 13, 1922, by the Interstate 
Commerce Commission and reported in 66 I. C. C. 386. It is still in advance 
sheets. That is a case where they made a Shreveport order. 

Mr. Gbaham. Don't you think we had better put that in the record, Mr. 
Chairman? It is not very long. It may i)erhaps be hard for us to get advance 
sheets. 
, Mr. Pabkeb. We will put it into the record at this point then. 

(The paper referred to follows:) 

[Interstate Commerce Commission. No. 8845.*] 
Natchez Chambeb of Commebce v, Louisiana & Abkansas Railway Co. et al» 

Submitted February 8, 1922. Decided February 13, 1922. 

Orders of August 12, 1920, and August 11, 1921, prescribing reasonable rates 
on commodities between Natchez and Vicksburg, Miss., and i)oints in western 
Louisiana, and requiring the removal of undue prejudice and undue preference, 
vacated. 

B. F. Martin for complainant. 

W. M. Barrow for Louisiana Public Service Commission. 

Charles D. Drayton for defendants. 



»ThiB report also embraces No. 8920. Same t'. Arlsansas, Louisiana & Gulf Railway 
Company et al., and No. 9036, Same v. Arkansas & Louisiana Midland Railway Company 
et al. 
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KEPORT OF THE COMMISSION. 

Meyer, conmiissioner : On August 12, 1920, in Natchez Chamber of Commerce 
tJ. Louisiana & Arkansas Railway Co. (58 I. O. C. 610), we prescribed reasonable 
rates on certain commodities In carloads, and found reasrnable class rates for the 
transportation of commodities in less than carloads, between Natchez, Miss, 
and pomts in Louisiana west of the Mississippi River, Including east-bank Mis- 
sissippi River crossings In Louisiana. We r^ulred the defendants to maintain 
rates between Natcliez and points in western Louisiana which should not exceed 
by more than reasonable charges for Mississippi River transfer the corresponding 
rates contemporaneously maintained for like distances between points In west- 
em Lcuisiana; with the proviso that where a river transfer was necessary 
between points in western Louisiana the rates between Natchez and points in 
western Louisiana should not exceed rates for like distances between such 
points in western Louisiana. On August 11. 1921, on further hearing, rates 
theretofore prescribed on some commodities in carloads were modified. We 
also required the maintenance of rates between Vlcksburg, Miss,, and points in 
western Louisiana which should not exceed the rates contemporaneously main- 
tained on the same commodities for like distances between Natchez and points 
in western Louisiana (63 I. C. C. 288). These orders were complied with by 
defendants, and the rates now hi effect are the same between points in western 
Louisiana as those in effect for like distances between the same points and 
Natchez and Vicksburg. 

Effective July 1, 1921, by constitutional enactment, the Railroad Commission 
of Lonisiana was superseded by the Louisiana Public Service Commission, 
hereafter termed the Louisiana commission; and the latter commission under 
date of July 21, 1921, approved, without prejudice to any future proceedings 
and without determining at that time the reasonableness or unreasonableness 
thereof, " the rates, fares, tolls, or charges, and rules and regulations concern- 
ing or growing out of the service to be rendered by common-carrier railroads " 
under the control of the Louisiana commission. The modified rates prescribed 
by our order of August 11, 1921, have also been approved by the Louisiana 
commission for application on intrastate traffic by order dated October 26, 
1921. 

Effective October 1, 1920, the Railroad Commission of Louisiana permitted 
the carriers to make Increases in intrastate freight rates within Louisiana cor- 
responding to the increases authorized by us on July 29, 1920, for Interstate 
application, with the exception of rates on sugar cane, milk and cream, rice, 
and sand and gravel " to be used in the construction of good roads, streets, or 
public works." These commodities are not included among those covered by 
our orders in this proceeding, but were considered by us in Louisiana Rates, 
Fares, and Charges. (60 I. O. O. 467.) 

The Louisiana commission by petition filed December 27, 1921, setting forth 
the above facts, asks us to set aside our orders of August 12, 1920, and August 
11, 1921, in so far as they affect intrastate rates between points in western 
Louisiana. It urges that our authority over intrastate rates arises solely out 
of a finding of unjust discrimination or undue prejudice against interstate 
commerce, shippers, or localities ; that by action of the State authorities intra- 
state rates within western Louisiana are on the same level as the interstate 
rates prescribed by us between Natchez and Vicksburg and such points; that 
therefore no unjust discrimination or undue prejudice exists and we are with- 
out jurisdiction to continue in effect our orders herein. This petition is sup- 
ported by the Alexandria Chamber of Commerce, Monroe Traffic Bureau, and 
Shreveport Chamber of Commerce. 

The defendants reply that on the assumption that the orders in this case 
have been compiled with and that there is no longer any undue prejudice 
against interstate traffic, they have no objection to the petition. 

The complainant, Natchez Chamber of Commerce, asserts that these orders 
requiring the removal of undue prejudice were issued only after investigation 
extending over a period of several years, necessitating costly and protracted 
litigation ; that the orders of the Louisiana commission approving the mainte- 
nance of intrastate rates on the same level as the interstate rates were issued 
only after we had required the removal of undue prejudice ; that continuance 
of our orders assures a continuance of a nonprejudicial adjustment and 
effectively prevents any unjust discrimination against Interstate commerce; 
«nd that vacation of our orders might be followed by a return to the unduly 
prejudicial conditions which previously existed. It urges that if the present 
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adjustment Is reasonable and nonprejudicial and will not be changed by the- 
Louisiana commission, nothing is gained by a vacation of the orders. 

There are often minor readjustments in rates betw^n points within a State- 
which can be made without injuriously' ai¥ecting interstate commerce, and 
under the present situation such readjustment can only be made after pro- 
ceedings are had before us and our orders are modified. There are now pend- 
ing, upon further hearing, petitions for modification of our orders with respect 
to certain rates on petroleum (crude, fuel, and residuum) and acid phosphate. 
Our orders in this proceeding with respect to class rates were vacated on 
June 5, 1921, 62 I. C. C, 464. 

We can not agree with the contention of the Louisiana commission that 
after undue prejudice against interstate commerce has been removed by com- 
pliance with our order the action of State authorities in approving the rates^ 
prescribed deprives us of jurisdiction to require a continuance of the nonpreju- 
dicial adjustment. We are convinced, however, that the unlawful situation 
which resulted in the issuance of our orders will not be restored and that 
there is no real necessity for the further continuance of our orders. If such 
a situation should again be brought about by the action of the carriers or the 
State authorities, we might then be justified in taking another course. 

We are of opinion and find that the undue prejudice which caused the entrjr 
of our orders of August 12, 1920, and August 11, 1921, does not now exist, 
and those orders will be vacated. This action will make unnecessary further 
consideration of rates on petroleum and acid phosphate above referred to. 

An appropriate order will be entered. 

Mr. Benton. I will merely say, so that you can carry it in your mind, that 
in that case, after several years of litigation, the Interstate Commerce Com- 
mission had made an order prescribing some intrastate rates in Louisiana* 
That dispossessed the State of jurisdiction, operating in exactly the same way 
to freeze the rates' as has been described to you here by other witnesses from 
other States. After a time the situation was sufficiently unsatisfactory to 
Louisiana so that it made an order approving all of the railroad rates in 
Louisiana, which, of course, involved those which had been prescribed by the- 
Interstate Commerce Commission, stating in its prder that it approved them 
en masse, and that it did not preclude itself from later considering their reason- 
ableness, and then asked the Interstate Commerce Commission to revoke Its 
order. The Interstate Commerce Commission did it in this order which I have- 
just put in, but used language, which I will not stop to quote, indicating that 
the only thing that the State commission thereafter could do was to make 
" minor readjustments " in rates. 

The attorney general of Mississippi, entirely by chance, happens to be itt 
the room at this moment, and he has suggested to me that it cost the city of 
Natchez $25,000 to carry on the proceeding which resulted in that order, and 
that it is said to have cost the State of Louisiana $100,000. The only way that 
the Interstate Commerce Commission could handle the situation which it pro- 
duced was to wipe the order off the books, and that was done, leaving the 
matter open again. 

Now, I think that the attempt all around was to get away from an impos- 
sible situation. 

Mr. Graham. I do not believe I have that Louisiana case straight in my head 
yet. Just briefly, now, what did tliey do in the Louisiana case? 

Mr. Paekee. You want to go into this case now? 

Mr. Gbaham. No; he has tried to give us an idea of it and I have not 
gathered exactly from what he says just what they did. I do not want to go- 
into it extensively, but just to ascertain what the point was. 

Mr. Benton. Several years ago the commercial club or some shipping organi- 
zation in Natchez made an application to the Interstate Commerce Commission; 
to investigate intrastate rates in Louisiana, which they claimed were discrimi- 
natory against the city of Natchez. That finally ripened into an order made 
by the Interstate Commerce Commission, and then later into another order, in 
which orders the Interstate Commerce Commission prescribed intrastate rates 
to a large extent in the State of Louisiana. Those went into effect by force of 
the Federal order, and, as I have before said, it had the effect of freezing them^ 
so that the State of Louisiana could not act on those rates. 

Mr. Geaham. That was before the passage of the transportation act? 

Mr. Benton. No ; the proceedings started before the passage of the transporta- 
tion act, but the order prescribing what the rates should be in Louisiana wa& 
made under the power which was obtained in the transportation act. That 
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ffltnatioD was so unfavorable that the Louisiana State commission finally filed 
a petition with the Interstate Commerce Commission and recited that it had 
validated all of the railroad rates in the State of Louisiana, and asked the 
Interstate Commerce -Commission to please revoke its order. Then the Inter- 
state Commerce Commission made the order which I have put into the record. 
I was not counsel in that case, but I Imow ^at the last order was made »nce 
the transportation act was made. I think the first order of the Interstate Com- 
merce Commission preceded the passage of the transportation act. I have not 
carried it in my mind, perhaps, with exactness, but the impression that I have 
is that the commission used the power that it got under section 13 (4) to pre- 
scribe exact rates. If it did not do that, it prescribed a maximum scale which 
the carriers might put in and did put in ; so that intrastate rates in Louisiana 
went in under those Federal orders and continued there by virtue of themj 
beyond the reach of Louisiana, until the other day, when, proceeding the way 
I have stated, the interstate orders were revoked. 

Mr. Sanders. I want to ask you one question, Mr. Benton. I realize the dif- 
ficulty that you have been describing, but really of what value would an order 
of the Interstate Commerce Commission be which established a rate structure 
after discrimination had occurred if immediately thereafter the State commis- 
sions could make such changes as the State commissions desired to make? 

Mr. Benton. Mr. Congressman, you are touching clearly on a point that I in- 
tended to refer to a moment ago. It seems to me that any system of procedure 
whereby action of one tribunal is reviewed before another tribunal ought to be 
of such a character that when litigation is had to determine what the rights 
of the parties are, and when the decision Is made, the decision will stand. I 
was commenting upon the fact that, under the existing situation, all that the 
Interstate Commerce Commission could do to cure an intolerable condition w^as 
to deprive the city of Natchez of the order which it had spent $25,000 and years 
of litigation to secure. I agree with you that after a matter has been litigated 
and determinetl it ought to be settled and not left open to a repetition time* 
after time of the litigation. That is one reason why we urge upon Congre* 
a revision of the present law, which shall make perfectly clear the kind of case 
that you want to have the Interstate Commerce Commission exercise super- 
visory power in, and shall leave the law in such shape that orders made by it 
in cases of that kind may continue in effect for such time as Congress thinks 
the situation ought to be held by rigid order. 

Mr. Pabkeb. Mr. Benton, that case was tried under the Shreveport doctrine, 
not under the transportation act? 

Mr. Benton. Yes; that is right. I do not think the question of revenue to 
carriers to get a percentage under 15a entered into it at all. 

Mr. Sanders. And if it went back to the way it was before the war, you would 
JDst have the same thing over again. 

Mr. Benton. You have got the same thing over again now, because the In- 
terstate Commerce Commission has felt obliged, in order to put the situation 
on a tolerable basis, to wipe that order out altogether. There is nothing to 
prevent the State Commission of Louisiana to-morrow from making an onler 
very greatly reducing those rates, which would require future litigation. I 
know General Barrow and Judge Taylor, the chairman of that commission, well 
enough, however, to know that they are going to conduct themselves and their 
commission with a view to the entire situation, and attempt to avoid any such 
litigation. But do you not see, as the Congressman from California indicated, 
if the railroads do not happen to agree with the commission in Louisiana as 
to what its action ought to be on any of those rates, you have the same liti- 
gation all over again? 

* THREE WAYS OF CURING EXISTING SITUATION. 

Now, I am suggesting — and I believe you will come to the conclusion — that 
the present situation is wholly impossible. It just can not endure, and there 
has got to be some change. You can only change the existing situation in one 
of three ways. 

You can determine that regulation through commissions is a failure; you 
^n abolish the Interstate Commerce Commission ; you can pass a few statutes 
forbidding discrimination and rebates, and giving aggrieved shippers access 
to the courts to procure by injunctions and judgments for damages, prevention, 
w redress of grievances. I do not think you will adopt that course. To avoid 
anyone thinking that because I have suggested it I think you ought to do it. 
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I want to say emphatically that I think that would be most unfortunate and 
disastrous for the country. Of course, if you did that, intending to free the 
carriers from regulation, you would, as a part of your statutes, provide that the 
interstate and intrastate operations were so intermingled that it was in- 
consistent with national policy to permit regulation of rates or service by 
any State, either by statute or commission. Then you will have your railroads 
operating without regulation. I do not think you will adopt that course. 

The second course is frankly to take over the regulation of these carriers 
absolutely, declaring that any regulation by local authorities is inconsistent 
with the commingled operation of carriers, and that the Federal Government 
must alone regulate their activities, local as well as interstate. You will have 
to do that in one of two ways: Either you will have to build up a tremen- 
dously extended and overorganized Interstate Commerce Commission here, 
with bureaus and subbureaus and traveling investigators — as I think Mr. 
Hawes called them the other day — to go about and attempt to handle the 
countless local matters affecting rates and service that come up in the differ- 
ent States, or you will have to follow the course that Congressman Huddle- 
ston has suggested on the record here two or three times — attempt to han<lle 
it through regional commissions. 

Now, theoretically, that might seem practicable; it might seem that It 
would work out. 

Mr. Sandebs. Do you think it is constitutional? 

Mr. Benton. Do I think Congress has the constitutional power? Since the 
Supreme Court decided the Wisconsin case I have thought it was not worth 
my while to question the complete power of the National Government, exer- 
cised through Congress, to provide for the exclusive regulations of these inter- 
state carriers if it wants to. They at least can make it so complete that there 
is nothing bijt the appearance of power left on the part of the States, which 
Instead of being helpful to shippers is absolutely hurtful to them — as the pres- 
ent regulation is, which imposes upo^ them double proceedings. 

Now, what every member of the committee is going to say, when the com- 
mittee gets to considering how it is going to change the law, is this : " What we 
must try to do is to bring to the people with small matters — those who are 
acting on their individual complaints, and communities thsCt want to get local 
service improved, station facilities installed or improved, or shipping track 
facilities extended, or things of that sort, or who want to make complaint of 
their local rates, to make possible the establishment or continuance of an in- 
dustry here or there within a State — we must bring to them a convenient 
opportunity for applying to the governmental agency that exercises jurisdiction, 
and an inexpensive one. 

A right which is, technically speaking, complete, but which takes so long and 
costs so much to secure the observance or enforcement of, that the remedy is 
worth less than the cost of securing it is no right at all." Everybody on the 
committee is going to recognize that, and you will ask yourselves whether the 
method of attempting to take care of local complaints through the Federal Gov- 
ernment, by an extension of the Interstate Commerce Commission, or by the es- 
tablishment of regional commissions, will operate to give people with small com- 
plaints, interested in matters that affect localities, a convenient, expeditious, 
and economical remedy. However, you try to work it out, whether Federally 
or through the State commissions, you are going to try to preserve the right to 
the small man to have a remedy for his grievance. If you consider trying to 
do it through Federal agencies you will ask If It can be done promptly and eco- 
nomically through a great overorganized bureau here in Washington, which 
sends its men around to the localities — men who will be just as good men as 
the Interstate Commerce Commission can secure for that kind of work, for the 
kind of salaries that the commission can pay. 

I want to say parenthetically that I never have reflected, or thought there 
was any cause for reflecting, on the Interstate Commerce Commission, on ac- 
count of the character of its employees. I think that it has been as success- 
ful as any dei)artment, . and perhaps rather signally successful, in building 
up a good organization for its kind of work, especially taking into consideration 
the difficulty of doing it, for the reasons that I have mentioned. But when 
the man in California, who wants to have a rate fixed from one place in that 
State to another place where he is operating — which will enable him to estalh 
lish his plant or which will enable him to keep a plant that he has got, In 
operation, with a sufficient margin of profit left to him so that he can continue 
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in operation — is faced with the necessity of tiling his appUcation, and having 
it take the time that everybody knows It takes to get proceedings through the 
Interstate Commerce Commission, wlien he is faced with the necessity of 
employing lawyers to conduct that proceeding Along the line, and finally come 
here to argue it before the Interstate Commerce Commission in Washington* 
it is not an effective remedy ; it can not be made expeditions, and it can not 
be economical. 

Mr. Gbaham. Mr. Benton, I wonder it the expense and inconvenience would 
be any greater if there were established in the various States regional officers 
of the Interstate Commerce Conmiisslon, men of ability, character, having full 
knowledge of the local situation, being local men, if you please. How much 
additional trouble would the shipper or person interested have in presenting 
his matter to such a regional office than he would to a State commission? 

Mr. Benton. That is the regional commission idea, whether you call them 
regional commissions or subordinate bureaus of the Interstate Commerce 
Commission. 
Mr. Graham. That is part of it ; yes. 

Mr. Benton. It really, I think, will not help any to provide for beginning local 
complaints before subordinates of the Interstate Commerce Commission ; and I 
do not think you will ever adopt that plan for these reasons. In the first 
place, it can not be expeditious and It can not be economical. The com* 
plaint will be presented to the regional commission. The regional commission 
in all human probability is not going to be as accessible as the State com- 
mission is now. It is true that it would be possible for Congress to establish 
48 regional commissions. Congress never will estiabllsh 48 regional commissions. 
The reason I say so. In that dogmatic way, is because Federal bureaus and 
Federal commissions, wltli their corps of technical and nontechnical experts, 
cost money. They always cost more money than Congress plans they will 
cost, and Congress knows it from experience, and the time is not now, and it 
will not be within any reasonably early period when Congress can plunge In 
creating new demands upon the National Treasury. 

So when you come to establish your regional commissions, if you do that, 
you will not establish 48, you will establish possibly 20 ; more likely a dozen or 
lo. So complainants and their witnesses have got to travel. If the complaint 
arises in New England, up in northern Maine, it will probably be presented in 
Boston, or if the regional comTnission attemps to meet that objection by going 
Into the locality where the complaint arises, a complainant must wait for the 
regional commission to come to him. 

^Ir. HocH. In comparing a State commission with a regional office of the 
Interstate Commerce Commission in the matt^er of expense or otherwise, is it 
not an important thing to remember that the State commission carries on its 
reKulation of the railroads merely as one part of its work, a large part of 
its time being taken up with the regulation of other public utilities within the 
SState, and that you have a high class of men handling such railroad problems 
as may come before it witJiin the State; whereas if you had a regional com- 
mission its activities would be confined solely to railroad business? 

Mr. Benton. Of course, Congress will consider that. It will consider the 
fact that tiie existing agencies of regulation create no demand upon the 
National Treasury, and It will consider, I think, of even more importance, 
l)ecause while money is important to the Government, right regulation is the 
thing to be aimed at first, and Congress will consider the fact that upon these 
State commissions, by reason of the importance of the tasks that are committed 
to them, and the standing which their oflices give them in the States, you get 
men of a grade such as Commissioner Lewis, from your own State, Congress- 
man Sanders; such as Judge Reed, from your Stiite, Congressman Hoch; and 
such as Judge Handy, from your State, Congressman Mapes — and I should 
have to name you all here if I named all the men serving on State commissions 
of ability of a superior order to what you can secure for subordinate positions 
in a department of the Interstate Commerce Commission. This Is of the utmost 
Importance In considering this question. 

Mr. Ha WES. I want to suggest, Mr. Chairman, and to the witness, that aiv 
parently Mr. Graham and Mr. Hoch are trying to get an expression of opinion 
from him, not a prophecy of what Congress may do or what Congress may not 
<lo, but what he thinks of the regional plan individually, without a prophecy 
ot what Congress might do or might not do under certain circumstances. I 
would like to know his opinion. I have not gotten it clear yet 
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Mr. Pabkeb. Have yon finished, Mr. Hoch? 

Mr. Hoch. The witness's answer was entirely satisfactory so far as I am 
concerned. 

As I remember, one of the State commissions estimated that 85 per cent of 
their work had to do with local public utilities, and only approximately 15 
per cent wltii railroad problems. Th^t is the feature that I had In mind In 
my questioning, that by virtue of the large volume of work which they have 
concerning other matters, they are able in the State commission to get a very 
high class of men for State commissioners, which seemed to me a very im- 
portant element w^hen we are comparing two systems in theory ; that .is, the 
system of the regulation of State rates, railroad rates, by a State commission, 
or their regulation by a regional office of a Federal bureau sitting within that 
State. 

Mr. Pabkeb. You have not finished your direct statement, have you? 

Mr. Benton. No, sir. 

Mr. Gbaham. I was going to ask another question when I was Interrupted. 

Now, that is your conclusion, Mr. Benton, that the regional-office proposition 
is not worthy of consideration tor that reason which yon give. In that case 
there are but two possible propositions left, are there not? One is to consti- 
tute in some way the State commission an agency of the Interstate Commerce 
Commission, or to entirely divorce the powers of the State commission and 
the Federal commission, so that it will be plainly determined that one body does 
one thing and the other does the other thing. Now, is there any other proposi- 
tion that is feasible, if you do away with the regional-office proposition? 

Mr. Benton. Mr. Congressman, may I delay answ^ering that for 30 seconds, 
while I complete the answer to your first question? 

Your first question was as to how the regional system would work out. 

Mr. Gbaham. Yes. 

Mr. Benton. And I was suggesting some of the disadvantages. The worst 
disadvantage of all is that every matter that would come before that regional 
commission would or might have its end in Washington. The delay in the In- 
terstate Commerce Commission getting the chance to pass on appeals from that 
board, however taken up, and the expense of conducting proceedings and fol- 
lowing them to their end in Washington, would be such as practically to de- 
prive the majority of people with matters of minor consequence of any remedy 
at all. 

Mr. Gbaham. Now, I want to ask you one more question — ^but I will do that 
later. 

Mr. Benton. Now% I have reviewed the first two possible ways of curing the 
present situation. I do not think Congress will attempt to handle It by taking 
exclusive jurisdiction over all railroad matters. That leaves the only possible 
alternative the restoration to the State commissions of power to act in these 
matters ; and the question comes whether it shall be done by an attempt to make 
the State commissions mere agencies of the Federal commission, or by an at- 
tempt to decide what the proper field is for the State commission to act In 
finally, and what the proper field Is for them to act In, If at all, subject to the 
exercise of supervisory power by the Federal commission. 

Obviously if you attempt to handle the situation by making the State com- 
missions mere agencies of the Federal commission, not giving them the power 
to decide anything finally but merely to accumulate information or to hold 
hearings and to make reports and recommend orders which will not become 
effective until the Federal commission puts life Into them by an exercise of 
the Federal powder, you will have exactly the same situation that you would 
have if you had 48 regional commissions; and every little matter will have 
to be followed here to Washington, with all of the Incidental delay, as well 
as every important matter relating to rates from one place to another in a 
State — all matters which must be decided upon an exercise of practical judg- 
ment, applied to the whole situation, affecting a particular case — all these 
must come to Washington. 

Mr. Pabkeb. You use the word "must" advisedly? 

Mr. Benton. Yes. If they are mere agencies 

Mr. Pabkeb (interposing). Must they come to Washington? 

Mr. Benton. Yes; because they do not have 

Mr. Pabkeb (Interposing). They can come to Washington, without doubt, 
but must they come? Must every decision be appealed? You are going on 
the assumption that every decision made by the regional office is appealed. 

Mr. Benton. I think, Mr. Congressman, that you are right 
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Mr. Pabkeb. I am objecting to the use of tbe word " must." 

Mr. Benton. I do not want to use any inaccurate word. It is hard to talk 
all tbe morning and never use any inaccurate word, and I thank you for en- 
abling me to put this just as I want to put it 

What I mean is that the possible end of ^ every proceeding must be in Washing- 
ton, and that that is not giving a practical relief to the local man, because then 
the State agency can make its order, if It is permitted to make an order, only by 
consent of the carrier, without knowing that the carrier may bring that matter 
to Washington, and make the securing of the enforcement of it, even though it 
is absolutely right, cost the local man more than the remedy is worth. That is 
why I say making State commissions mere agencies would put you right where 
you would be If you attempted Federal regulation through subordinate bureaus 
of the Interstate Commerce Commission or through regional Federal com- 
missions. 

Mr. Newton. What is the alternative, then? 

Mr. Benton. The alternative is this : It is tor Congress to address itself to the 
consideration of the extent to which it ought to give the Federal commission 
jurisdiction over intrastate matters, or power to set aside what the State has 
done, and it ought so to delimit the ^wer of the State commission that the State 
commission, In those things which Congress concludes will, on the whole, be 
handled by the State commission most for the benefit of the country at large, 
will have final jurisdiction. 

Mr. Newton. Do you think it is Impossible to tie up the State commissions, 
the work of the State commissions, with the Interstate Commerce Commission ? 

Mr. Benton. I do not. I intend a little later, if it is agreeable to you, to' come 
to that. 

Mr. Newton. I think some of us on the committee would like some very con- 
crete suggestions from the association of railrpad commissioners in reference to 
the tieing up of the work of the railroad commissions with that of the Interstate 
Commerce Commission. Personally it seems to me that the country has had 
demonstrated during the past few years that commerce is a unit in the country. 
The Supreme Court has recognized it, and if any change is to be made in this 
law, to me, it will have to be based upon that foundation stone that commerce 
is a unit, and that if we want to conserve the powers of the States, the local 
viewpoint and all of the benefits from that, it must be done in some way so 
as to connect it with the main thought that commerce is a unit ; and personally 
I would appreciate very much some concrete suggestions from the association 
of State commissioners along that particular line, 

Mr. Benton. Mr. Congressman, I think what I am just about to say leads to 
that. Obviously what you have got to determine in the way of concrete amend- 
ments is what you want to accomplish. When you have determined what you 
want to accomplish, it ought to be possible to put it Into language which shall 
with a fair degree of clearance express your object. 

Mr. Newton. It ought not to be difficult to make the application in a law and 
then let it be construed in the way you intend it to be. 

Mr. Benton. If you will let any good lawyer alone, tell him what you want to 
accomplish, and let him do the job all by himself he could express what you 
want. The difficulty in legislation comes in reconciling the views of men who 
have divergent purposes, and who trade with each other as to the language that 
is to go Into an act. 

Mr. Johnson, I think, Mr. Benton, that the great trouble now is that we have 
recognized one good lawyer too much in here, and that has caused all this 
trouble. I refer to Mr. Thom. 

Mr. Benton. Mr. Congressman Newton, what you say to the effect that com- 
merce is a unit is a fact which was. not discovered by the Supreme Court of the 
United States in the Wisconsin case, nor was it discovered by Congress when it 
passed the transportation act. It has been a patent fact, and the commissions 
of this country, not only the Federal commission but the State commissions, 
have been recognizing it right along, and I propose to prove It to you. as I 
think I can, to the point of demonstration, if I am permitted, in a few minutes 
now. 

In the first place I want to disabuse the minds of everyone of any idea that 
there is any State commission that Is asking to have given to the commission, 
or to the State, exclusive control over the intrastate rates of any of these inter- 
state carriers. There is not any such thing as exclusive control In a State of 
■och rates ; and there was not before the transportation act was passed. Before 
the transportation act the several States prescribed rates, which were subject 
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to the dominant power of the Federal Government* both as to the amount of 
those rates, and as to their relation to interstate rates. 

The fourteenth amendment, as construed by the courts, stated the law of the 
Nation to be that no State could make a rate which did not give a fair return 
on the value of its property to any corporation engaged in the public service ; 
and that law had to be observed, and was enforced by the Federal courts. The 
law of the Nation, through the commerce clause of the Constitution, said that 
Congress should have power to protect interstate commerce; and Congress said 
that there should not be any discrimination against persons and localities in 
rates or practices of carriers. It committed the enforcement of that law to the 
Interstate Commerce Commission. So, before the transportation act was passed, 
«very State prescribed every railroad rate subject to the dominant power of 
Congress, exercised in these two ways. 

Now, what happened in the transportation act? It was this: By reason of 
language in section 13(4), and in section 15a, the Interstate Commerce Com- 
mission held itself to be empowered and charged with the duty of reviewing the 
amount of intrastate rates; and the Supreme Court of the United States has 
held that the commission properly construed the act, and that it was within the 
constitutional power of Congress to pass the act. 

Mr. Gbaham. You agree with them under the law, do you not, that that 
decision was right? 

Mr. Benton. No lawyer who has got any sense is going to say that the Supreme 
Court of the United States is wrong. He may think so, but he will not say so. 

Mr. Sandebs. Is your petition for rehearing pending? [Laughter.] 

Mr. Gbaham. How can a man read the transportation act and get any other 
idea out of it? Evidently the basis of the transportation act is to get a fair 
return for the carriers, is it not, and nothing else? 

Mr. Benton. I made an argument the other way, and I wish you would excuse 
me from expressing an opinion. [Laughter.] The result is that you have this 
anomalous situation: You have the Interstate Commerce Commission charged 
with the power of protecting the revenues of carriers against Improper action 
by State authorities, in addition to the Federal courts. That is the existing 
situation, and it was in the exercise of that power, and the performance of 
their duty under the law as it is construed, that all of the State orders, which 
have been described to you have been made by the Interstate Commerc Com- 
mission. 

Mr. HocH. Let me ask you just one question there. The logic of that reason- 
ing would apply with equal force had the order been relative to local service as 
much as to the matter of rates. 

Mr, Benton. Oh, yes; there isn't any lawyer, I think, that will say to you 
that under the absolutely all-inclusive language of section 13(4), which says 
every rate, charge, practice, chissitication, or regulation may be reviewed by 
the Interstate Commerce Commission, the carriers caii not come to the commis- 
sion with a complaint against any order whatever of a State commission which 
they see fit to allege as a " discrimination agauist interstate commerce," and 
the commission must go througli with the adjudication of that complaint. 

Now, I want to return to this matter which I was just discussing. It is that 
double supervision, tlie supervision of the Interstate Commerce Commission 
superiniix)sed upon the supervision of the courts, which the State commissions 
ask Congres to relie^e them from. Now, should Congress do it? That is what 
Congressmen have got to determine ; and in presenting the application here for 
relief, which requires a congressional act. and in discussing it, if I am of tlie 
slightest use to the members of the committee, I must try to put myself as much 
in their place, in looking at it, as I can, I want to say that in determining 
whether I would or would not give the Interstate Commerce Commission the 
right to review the amount of State rates, I would vote against a change which 
would prevent it from having that power, if I were .satisfied that the interest* 
of the Nation as a whole would be better subserved by the Federal commission 
having that power. On the other hand, unless I was satisfied that it was nec- 
essary for the Federal commission to have that power, in order that the country 
might be well served with the kind of transportation agencies that it ought to 
have, I would vote against it. I would feel that it was my duty. 

Mr. Ha WES. May I ask which method would satisfy you best personally, that 
you are discussing? You are saying if Congressmen were satisfied with this 
provision or satisfied with that provision; I want to know the position that 
would satisfy you. 
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Mr. Benton. The position which wonld satisfy me, if I were a Congressman, 
satisfies me also as a citizen. It satisfies me in the capacity that I sit here. I 
say that I would not vote to take this power of. local regulation, this power 
to decide finally, subject only to the review of the Federal Government, through 
the courts, as to the amount, away, and put it in the Interstate Commission, 
unless I was sati^sfied that it was necessary for the maintenance, in a degree 
of proper efficiency, of these interstate carriers. That is the only ground that 
you can constitutionally take it away on. Unless it is necessary for the pro- 
tection and maintenance of interstate commerce, you haven't any right under 
the commerce clause to take It away. I know — or I take it, as I inteiT)ret the 
opinions of the courts — that your decision on that question it not subject to 
review ; but because it is not subject to review, all the more you will carefully 
scrutinize the situation, so as not to use improperly a power which was given 
you for just one purpose, and that the protection of interstate commerce. 

I would vote against it for a second reason; because I would think that 
the taking away from the States of vast powers of this kind and transferring 
them to Washington tends to undermine, enervate, and destroy the State gov- 
ernments; and it is to our dual form of government, and the local exercise of 
powers of government, that we have to look for the development of a virile 
citizenry. Whenever we get to the point where there is just the form and 
appearance of local self-government, and actual government comes from the 
top, we shall have reached the decline and begun to progress toward the fall. 
You simply can not have a government under which one hundred and ten, one 
hundred and fifty, two hundred millions of people, scattered over a continent, 
are ruled from Washington, and have that government a people's government. 
It will break down. 

Now, there is only one argument that can fairly be made in favor of continu- 
ing the power which the Interstate Commerce Commission ■ now has to review 
the amount of local rates, and that is the argument that is based upon a pure 
misapprehension of the facts — a misapprehension that has been created by — 
I want to avoid the word " propaganda " ; it has been used so much that I 
Ti'ould rather get something else — -- 

Mr. Newton (interposing). You need not avoid it here, because we are very 
used to it. 

Mr. Benton. It has then been created by those activities to which in the 
last 10 years you have become very much used. That misapprehension is this : 
That the State commissions are railroad baiters; that they do not want to 
look beyond their State lines; that they want to get unfair advantages for 
their localities ; that they have forced railroad rates down and down, so that 
Congress had to come in and pass the transportation act, and now they have 
been raised to a proper level, and that if you changed this law immediately 
they would be forced do\vn again. Now, I will prove to the satisfaction of 
every one of you, I think, that that is not so; that it is an absolutely false 
Idea that has gotten abroad in the land. 

Mr. Pabkeb. In that connection, how do you get away from the Shreveport 
case and the case that was just mentioned in Mississippi? 

Mr. Benton. That did not involve the question of revenues to carriers at 
all, that particular case. 

Mr. Pabker. No ; but it involved the matter of rates. 

Mr. Benton. I want to answer the question, but I do not understand it. 

Mr. Pabkeb. You said it did not result in putting down rates, and I said it 
did in the Shreveport case, and the case that you just cited from Mississippi — 
the last case — ^bears out that side of the contention. I do not mean to say that 
It proved it, but it was evidence on that side. 

Mr. Benton. No; that Natchez case does not have any relevancy at all to 
the point I was discussing, although it might at the moment seem so to you. 
The reason for that is this: There was no complaint to the Interstate Com- 
merce Commission that those rates which the Interstate Commerce Commission 
required to be changed did not give revenue enough to the carrier. As Con- 
gressman Sanders pointed out, that was an old-fashioned Shreveport case. 
I want to point out this fact — and first let me remark that what I am saying 
does not refer to passenger rates, which were fixed .by statute. State commis- 
sions did not make those rates ; they never could unmake them ; they have been 
taken care of by the Federal Government in section 208a. If that section does 
not take care of the future to the satisfaction of Congress, it can still be taken 
care of. The question of the statutory rate does not enter In at all as a com- 
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plication in tlie consideration of the question of tlioae rates that are made by 
State commissions. 

I told you I was going to prove to your satisfaction that It was not true 
that the State commissions had depressed the rates which they had control of 
in an unfair and unreasonable way. The way I will do it is this : I will point 
out that at the beginning of Federal control every State commission lost, and 
properly lost, all control of the rates while the Government had them. The 
Federal Government must be the master of i^s own action when it is engaged 
in any business. 

Mr. Sandees. The State commissions fought that through the courts before 
they admitted that that was true. 

Mr. Benton. That may be so. 

Mr. Sanders. That is true. 

Mr. Benton. And that remark of mine may very likely not be agreed to by 
some of the gentlemen whom I represent. I wish it might be considered a private 
expression ; but it is what I think, just the same ; and the fact is as I stated. 

Now, Mr. McAdoo was director general, witli unlimited power to make rates. 
He was not a railroad man, and he surrounded himself, as he necessarily had to, 
at that time, with railroad men — ^presidents and managers — and they told him 
what he ought to do. If there was any State in the Union where the carriers 
were being starved by improper rates which the State commissions had made, 
those railroad managers knew it, and knew that they could present these tacts 
to Mr. McAdoo — ^just as they did in the case of statutory passenger rates — and 
could have all inequalities ironed out. What happened? The director general, 
informed in this way by the railroad men themselves, accepted the intrastate 
rates, as well as the interstate rates, as the foundation upon which to apply his 
percentage increase to make the rates what he thought they ought to be. The 
depressed State freight rates were not discovered during Federal control. 

At the end of Federal control the carriers came to the Interstate Commerce 
Commission and asked for authority to raise their interstate rates. Then they 
went into every State in the United States and asked for authority to put their 
rates where they thought they ought to be in order to be on an equality with the 
interstate rates ; and they represented in their petitions that it was for the pur- 
pose of putting them on an equality, a nonprejudicial level, as compared with 
interstate rates. There was not one State in the Union where they asked for a 
different percentage of increase from what had been allowed interstate. 

The action of the State commissions I put before you in tabulated form. Some 
of the State commissions allowed increases on the rates subject to their jurisdic- 
tion of a less percentage than the Interstate Commerce Commission, and tiien the 
carriers came to the Interstate Commerce Commission, which under the act to 
regulate conmierce, and under their theory of the act, as they presented those 
cases, had complete power to make the rates what they ought to be in order to 
be consistent with the interstate rates. Then was the time, as the carriers knew, 
if there was in any State inequality in the freight rates, because they had 
been depressed by the State commission, to say : " In this State, because this 
State commission did not have a broad view, and did not treat us fairly, but de- 
pressed our rates, we need not 40 per cent or 35 per cent — whatever the interstate 
increase was — but we need a larger percentage." The Interstate Commerce Com- 
mission would have put into effect whatever percentage it found necessary for 
that purpose. It was their duty as the act construed. The carriers knew 
that, and they acted upon that idea. In how many States, and as to what 
rates? In one State, the State of South Carolina, as to what rates? As to some 
switching rates which had been fixed by statute, not by action of the commission, 
at $2 or $3, as against something which the carriers thought ought to be larger, 
and so they asked for more than the 25 per cent increase which had been ap- 
plied to interstate movements, and the Interstate Commerce Commission put 
that rate up. 

Mr Pabker. Mr, Benton, some of the members want to have an executive ses- 
sion and we will have to suspend now until to-morrow morning at 10 o'clock. 

Mr. Hawes. May I inquire, Mr. Benton, when will you conclude your testi- 
mony? 

Mr. Benton. Unless I am interrogated longer than I probably shall be, to- 
morrow. 

Mr. Hawes. I mean your entire statement. 

Mr. Benton. I should conclude that in the course of an hour. 

Mr. Hawes. Will it be understood, then, that Mr. Benton's direct statement 
will be concluded at 11 o'clock to-morrow? 
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Mr. Pabkeb. Do you think you can conclude to-mforrow by 11 o'clodc, Mr. 
Benton? 

Mr. Bknton. I am quite certain so, unless I should be interrupted by ques- 
tioofl. 

Mr. Pabkeb. We will try and not interrupt you. 

Mr. Ha WES. Is it the general understanding, then, that Mr. Benton's direct 
statement will be concluded at 11 o^clock to-morrow morning? 

Mr. Benton. Yes. 

(Whereupon, at 11.55 o'clock a. m., the committee adjourned until 10 o'clock 
a. m. Friday, March 17, 1022.) 



CoMMmsE ON Intebstate and Fobeiqn Commebce, 

House of Repbesentatives, 
WasJiingtofi, D. C, Friday, March 17, 1922. 

The committee met, pursuant to adjournment on yesterday, at 10 o'clock a. m., 
Hon. James S. Parker presiding. 

Mr. Parkeb (acting chairman). Mr. Benton, you may proceed. 

STATEMENT OF MB. JOHN E. BENTON — ^Resumed. 

Mr. Benton. I was referring, at the end of my statement yesterday, to the 
fact that after the State commissions lost absolutely any control over the rates 
during Federal control the director general accepted the intrastate rates, as 
well as the interstate rates, as the basis for the rates which he put into effect 
and continued in effect until the end of Federal control, and also to the fact 
that after Ex parte 74 the carriers, neither before the States nor later before 
the Interstate Commerce Commission, asked to have any higher percentage of the 
increase of freight rates put in intrastate than interstate, except only in South 
Carolina, and there with respect to a statutory switching charge only. 

In the 18 months that have passed since Ex parte 74 the carriers, although 
knowing that they could, under the law, go to the interstate Commerce Com- 
mission and secure the raising of any rates which were unduly depressed in 
any State, have not done so except in a single case. That is in Illinois, where 
the carriers have asked for an additional percentage over and above the 40 
per cent which the Federal commission gave them as an Increase in the rates 
on railroad ties or fence posts, I forget exactly which it was. I touched on that 
in a bulletin, which I intended to bring here and put in the record, and which 
I ask leave to put in at this point as a part of my statement. 

(The document referred to was subsequently submitted by the witness, and 
is here printed in full, as follows:) 

National Association of Railway and Utilities Commissioners, 

July 22, 1921. 
To the State canimisifiona : 

Illinois rates on crossties, I, C. C. Docket No. 12944: The Federal com- 
mission, upon petition of Illinois carriers, has entered an investigation of thp 
alleged discriminatory character of intrastate rates on crossties in IllinoiSk 
All Illinois freight rates were fixed by the Interstate Commerce Commission in 
the Illinois freight-rate case. The carriers, however, claim that notwithstand- 
ing such advance, the intrastate rates are still on a lower basis than interstate 
rates on the same commodity and discriminatory. The case contains this 
novel feature. The Chicago. Burlington & Quincy is a petitioner. It appears 
that its intrastate rates are not lower than the interstate. The petition states: 
'* The Chicago, Burlington & Quincy, however, has signlfled its intention to file 
appropriate tariffs with the Interstate Commerce Commission for the purpose 
of advancing its interstate rates on crossties to the normal basis prevailing on 
other railroads, and this petition is filed in behalf of the Chicago, Burlington 
& Quincy upon the theory that such interstate rates will become effective.'* 

It thi^s appears that the carriers' conception of the law is that they may 
complain of intrastate rates as discriminatory, which, at the time of the tiling 
of such complaint, are on the same basis as interstate rates, provided they 
have the intention of advancing their interstate rates. This, perhaps, marks 
the extreme limit of the carriers' claim so far. No date for hearing is fixed in 
the order. 

• Iowa minimum weights on hogs, I. C. C. Docket No. 12945: The Federal 
commission, upon petition of Iowa carriers, has entered upon an investigation 
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of the alleged discriminatory character of the Iowa rale ae to minimum weights 
on hogs. The Iowa commission allowed all Ex parte 74 freight-rate increases. 
Later it reduced the minimum weight on hogs from 17,000 to 16,000 pounds. 
This, the carriers complain, operated as a reduction of rates found necessary 
in Ex parte 74. 

John E. Benton, General Solicitor. 

Mr. Benton. It is somewhat amusing that in that case one of the roads rep- 
resented that while its intrastate rates at the time — that is, at the time It made 
the application — were on the same basis as the interstate, it int^ided to file or 
had filed an application with the Interstate Commerce Commission to raise the 
interstate rates and was making the complain against the intrastate rates as 
discriminatory upon the assumption that the interstate rates would be Increased. 

I was citing these facts to you as proof of the fact that the State commissions 
had not unduly depressed the rates that were subject to their jurisdiction. I 
want also to say to you that the feworn returns of the carriers as the result of 
their operations prove that the State commissions* control of intrastate rates 
has not prevented them from receiving proper returns. There has been a good 
deal of talli about the failure of railroad credits. Sworn exhibits Introduced 
before the Interstate Commerce Commission show that railroad credit is just 
as good as public-utility credit, better than the credit of many substantial na- 
tionally known industrial concerns. Generally speaking, it is better than indus- 
trial credit. 

In the course of the general rate investigation in which the taking of evidence 
has just closed, and in which arguments have been had, but which has not yet 
been decided, the Interstate Commerce Commission caused its bureau of sta- 
tistics to put some exhibits or an exhibit into the record showing the results 
in the way of surplus which have been produced by the operations of carriers 
in this country since and including 1910. I asked the Director of the Bureau 
of Statistics to give me those figures, and I want to read into the record his 
communication on that. 

(The communication referred to was read in part by Mr. Benton and is here 
printed in full, as follows:) 

Intekstate Commerce Commission, 

Bureau of Statistics, 
Washington, March 8, 1922, 
Mr. Benton: 

National Association of Railway and Public Utilities Commissioners. 

As reiquested yesterday, we give below a statement showing surplus accumu- 
lations for the years 1910 to 1920, inclusive, as introduced as a portion of an 
exhibit in docket 13293 in the general rate hearing before the commission Just 
ended. 

'^ Barplus 



Surplus 
accumulations. 

1910 $1, 371, 107, 759 

1911 1, 541, 991. 152 

1912 1, 583, 032, 034 

1913 1, 767, 320, 318 

1914 1, 648, 596, 111 

1915 1, 556, 787, 176 



accumulations. 

1916 $1, 935, 019, 191 

1916 2, 159, 768, 716 

1917 2, 714, 703, 825 

1918 2, 785, 412, 164 

1919 2, 899. 416, 942 

1920 * 3, 050, 000, 000 

M. O. LoRBNZ, Director. 

Mr. Merritt. What roads are Included In that statement? 

Mr. Benton. They are Class I roads, as I understand it. If other than 
Class I roads are not included, the amounts are so inconsequential in compari- 
son with the Class I roads that they do not affect the problem. They w6uld 
have made the surpluses shown somewhat larger. 

Mr. Merritt. But this is not a selected lot of roads? 

Mr. Benton. No; these are figures prepared by the Interstate Commerce 
Commission to reflect the condition of the roads in the country as b^ whole, 
and they selected the roads. 

Mr. Sweet. Those amounts are for the years 1910 down to what? 

Mr. Benton. They pick up the surplus accumulations made and reflected on 
the books up to 1910. They show the growth of the amount of $1,371,000,000 
of surplus to $3,050,000,000 of surplus In this country. 

« Based on returns for Class I roads for 1920, plus an allowance for Class II and 
Class III roads. 



♦1 
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Mr. Mkrbitt. Those amounts are cumulatire, then? 
Mr. Bknton. Yes, sir. 

Mr. Mebbitt. I>oes that represent surplus after dividends? 
Mr. Benton. After the declaration of such dividends as were declared and 
the payment of interest 

Mr. Sandebs. You say that is cumulative. Does that mean that at the end 
of any year it is all that has gone before plus what was made in that year? 

Mr. Benton. Yes. The first amount named was what the roads had in 
1910, and it grew to $3,050,000,000. 

I want to say Just a word about Injunctions. You .have heard a good deal 
about these during this hearing. Mr. Slater — who is an awfully good rate man 
but not a lawyer, although he knows a good deal about the law api^icable to 
his particular subject — and perhaps other witnesses, have told you that their 
commissions could not change their rates because they were enjoined. I think 
I)erhaps some members of the committee have gained the impression that the 
frozen-rate* situations have been caused by the injunctions of. the courts. Those 
injunctions are mere incidents, and have absolutely nothing to do with the 
freezing of the rates. That is done by the orders of the Interstate Commerce 
Commission. 

I can illustrate what I mean by referring to the Illinois case. The Federal 
commission made an order directing the carriers to raise their rates above the 
level fixed by the Illinois law. That order fixed the legal rates within Illinois 
by force of the language in section 13(4). After that order the Illinois commis- 
sion could not change one of those rates, for by the explicit provision of th^ 
statute the rates prescribed by the Federal commission were to be observed 
by the carriers, any decision or order made by the Illinois authorities to the 
contrary notwithstanding. 

What, then, was the purpose of the injunction? It was purely precautionary 
to prevent the Illinois commission or the attorney general from beginning legal 
proceedings against the carriers and their agents to prevent them from availing ^^ 

themselves of the Federal order. ^^ 

When the Federal commission first began to make these intrastate orders, it 
was generally believed by the State attorneys general that it had gone beyond 
its power. After the New York order was made the New York attorney gen- 
eral in the State courts secured an injunction forbidding the carriers from ad- 
vancing the New York rates. 

Mr. Sweet. Now, all these injunction proceedings were Instituted in the State 
courts, were they not? 
Mr. Benton. No. 

Mr. Sweet. Were they all instituted in the Federal courts? 
Mr. Benton. All that you have heard about were. 
Mr. Sandebs. All those on behalf of the commission were. 
Mr. Benton. All those to protect compliance with the commission's order 
were instituted by the carriers in the Federal courts. But I am pointing out 
that some of the States' attorneys general, questioning the validity of the 
State commissions' orders, went into the State courts and applied for injunc- 
tions. 

Mr. Sweet. You used the term " State courts " and I had taken the other 
view of it. 

Mr. Benton. That is the situation, and the New York State court upon that 
first application granted an injunction running against the carriers. That 
Injunction by proceedings which I do not need to review here, was finally dis- 
solved by the State courts, and the rates went Into effect. But the taking effect* 
of the rates was delayed, and it caused proceedings which the carriers wanted 
to avoid. 

Also, in practically every State there were penalty statutes which the car- 
riers were afraid might be Invoked against them or their agents for failing to 
comply with the local rates in those States. So it was as a. precautionary 
measure that the carriers went into the Federal courts and got these injunc- 
tions. 
Mr. Newton. Some of these penalties even made it a felony. 
Mr. Benton. I do not know as to that. 
Mr. Newton. That is true in the State of Minnesota. 

Mr. Hawes. Do you think that was an improper proceeding on the part of 
the carriers? 

Mr. Benton. I have never questioned the propriety of it. It would be a 
strange position for any lawyer to take — that either the States or the shippers 
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or the carriers might not invoke the judgment of the court as to their rights. 
I am referring to it merely to show that these injunctions do not add to the 
legal force of the Interstate Commerce Commission's orders. The injunctions 
did not affect the orders, but were obtained to restrain the State officials from 
preventing or seeking to prevent carriers from availing themselves of what 
have now been ruled to be the legal rates fixed by those orders. 

I pointed out to you yesterday how impossible it was that these orders should 
be made by the Federal commission, thereby leaving all the State rates where 
they could only be changed by double proceedings, which, as Congressman Mapes 
pointed out, might even become triple proceedings. 

I think even the commission itself knows this situation can not continue 
and ought not to. It is a public disaster to have all the rates in a State frozen 
In the manner that has been described to you. Commissioner Hall, before the 
Senate committee, at page 601, said : 

" The commission has not concealed its hope and intention — as soon as it is 
recognized by the States, as well as by others, that the Federal authority con- 
trols the relation of rates — ^it has not concealed its hope and desire to vacate as 
rapidly as may be these State orders, so called, in order that there may be an 
entire resumption by the States of their authority over State rates and State 
fares, except where the fares are held by State statutes.'* 

And I presented before you yesterday an order of the commission dissolving 
a Shreveport order in the Natchez case. 

The carriers have perceived that it is impossible, and that some way of 
escape from the situations that have been produced must be discovered. 
Accordingly, before the Senate committee, at page 529, somewhat in advance of 
Commissioner Hall, they urged the same simple expedient. I quote from Mr. 
Wood, appearing for the railway executives : 

" The freezing is not due to the law. It is due to the insistence of that State 
commission upon its own violation of the law. It is due to the insistence of 
that State commission to maintain rates which result in undue discrimination 
against interstate commerce. 

"All that a State commission has to do is to purge itself by its own voluntary 
action of that violation of the Federal act, and then it will have its jurisdiction 
restored over all those rates. ♦ * * And those States that recognized that 
exigency and put the general level of their rates up have found a wide field for 
their activities in the cons;deration of individual rates within their borders. 
And so would those other States If they would take the course which I have 
indicated. And no amendment of this law is required in order to restore to 
those State commissions anything that they have lost by the orders of the 
Interstate Commerce Commission, except this one thing — the power to discrimi- 
nate against interstate commerce. They can get every other i)ower back by the 
process which I have described." 

Mr. Sweet. Suppose the Interstate Commerce Commission increased the rate 
and then the State commission puts the Intrastate rate up to that level. What 
does he contend then is the remedy of the State commission in modifying the 
State rates any more than to put them up to the level prescribed by the Inter- 
state Commerce Commission? 

Mr. Benton. He says — and note his language — that they have the right to 
do everything with their rates except to discriminate against interstate com- 
merce. The order of the commission is a finding and adjudication that the 
rates did discriminate against interstate commerce unless they were put up to 
that level. Consequently, if the State commissions reduced them below the 
level there would be the discrimination which the Interstate Commerce Com- 
mission had found. So that those words of his are just " weazel words," draw- 
ing all of the meaning out of the statement that the powers of the State com- 
missions would be restored. 

Mr. Sweet. But after the State commission has put the State rate up to the 
level of the interstate rate, what authority have they then to modify the intra- 
state rate, if any? 

Mr. Benton. Well, they would have the power to review their own order, or 
to entertain petitions relating to particular rates. But when you read the 
order of the Interstate Commerce Commission in the Natchez case, which I 
put in yesterday, you will see that the Interstate Commerce Commission mado 
it very clear in that order that nothing but minor readjustments might be made 
by the State commission and that if it restored the situation of discrhnination. 
that would call for action, or might call for action, by the Interstate Commerce 
Commission. 
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Mr. Newton. Then you mean that, in accordance with the opinion of Com« 
missioner Hall, those States that have not put up the rates would npt even 
have the privilege of making minor adjustments? 

Mr. Benton. Oh, I think that is not what he said. I do not think I would 
want to interpret his words that way. 

Mr. Newton. Is that what he claims is the situation in Illinois 

Mr. Benton. But untU the /order is revoked everybody recognizes that the 
only way any one of those ratjes can be touched is, first, to have a proceeding 
carried on by somebody here in Washington, before the Federal commission, 
to get the particular rates which it is proposed that the State commission 
may operate upon let out from under the Federal order, and the jurisdiction 
of the State commission restored as to these rates, so that it may have a hear- 
ing and act upon them. 

Of course, if these orders were revoked in these States — assuming that the 
State commissions came in and reversed themselves and authorized for the 
time being a continuance of the Ex parte 74 rates, or that some other method 
should be found of continuing the rates in effect without being frozen by the 
order — it would still theoretically be possible for the State commission to act. 
But how could it make any substantial reduction, in view of the adjudication 
of the Interstate Commerce Commission that the rates must be maintained at 
a certain level? As was iwinted out by some member of the committee the 
other day, the only way it could possibly be done would be by making a cor- 
resjwnding increase every time there was a reduction. 

It is a fact, as Mr. Wood said, that the commissions that did allow the per- 
centage advance have continued nominally to exercise all their accustomed 
power. But whenever a rate proceeding comes up, as has been testified before 
you again and again, the commission is met by carriers with the claim that 
any cliange downward in the rates means the loss of revenue adjudged neces- 
sary in Ex parte 74, and can not lawfully be required. 

The New York commission, as has been stJited, allowed all the freight in- 
creases, and recognized in the most explicit way its duty to take into account 
all obligations of the carriers, but later, when after investigation it changed 
the classification on peaches, whi-ch aitec*ted the rate, the carriers made com- 
plaint here in Washington and the Federal commission began one of these 
revenue-rate proceedings, wliich is now in progress, and the peach shipiiers 
have got their case to try over again down here. 

In Iowa, from the commission in which State came Commissioner Guiher, sat 
in Ex parte 74, and sent out the helpful statement which I have read, the com- 
mission promptly allowed freight rates to be raised the full percentage asked, 
liater it ventured to investigate the minimum carload weight on hogs, and 
reduced the minimum from 17,000 to 16,000 pounds. The carriers immediately 
instituted a proceeding before the Federal commission, and the case has had 
to be tried a second time before the full commission. It has not yet been 
argued. 

Mr. Hawes. Would not any case of that kind require time for preparation 
for presentation, time for argument, and time for decision? 

Mr. Benton. Oh, yes ; I am not criticizing the Interstate Commerce Commis- 
sion on the ground that decision has been delayed. I am just pointing out 
the double procedure that is inflicted upon shippers by the present law. 

Mr. Hawbs. Well, how could you avoid that double procedure in a shipment 
of hogs, for instance? 

Mr. Benton. Why, these were intrastate shipments within Iowa. Iowa is a 
great feeding State, and hogs are shipped in large quantities within the State. 
This was a minimum rate to apply upon shipments of hogs within Iowa. 

Mr. Hawbs. Mr. Benton, do you claim that an intrastate shipment of hogs 
can be divorced entirely from the subject of interstate shipments?/ 

Mr. Benton. No ; I do not claim that there is any shipment of anything any- 
where that can be divorced entirely from the consideration of the whole rail- 
road 8ituq/ion ; or, if it is on a particular road the whole business that road 
does. 

Mr. Hawes. Your statement a moment ago would indicate that it was a 
State question, and that the delay was occasioned by the appeal to the Federal 
commission. That is not quite correct, is it? 

Mr. Benton. Yes; prior to the passage of the transportation act the rate 
would have been finally within the jurisdiction of the State authorities. Con- 
gress has provided a double procedure, and a double hearing, and the question 
which you have to determine is whether It benefits the country or not. 
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Mr. Hawes. But you have Just stated that the question of an intrastate ship- 
ment of hogs could not be entirely divorced from the question of interstate 
shipments, so I do not see the -force of your statement in regard to delay. 

Mr. Benton. I think I can make it clear. My idea is that, assuming Con- 
gress has complete power — as I do for the purposes of this discussion, in view 
of decisions which we have all read— Congress can determine whether two 
hearings are necessary to settle the question, or one, or whether it will insist that 
there shall be a hearing before the State commission and then that there shall 
be a brand new hearing before the Interstate Commerce Commission, or whether 
they will restore the pow^er of the State commission to decide questions of that 
sort finally the way they could before the transportation act was passed. 

You will remember what Mr. Walker told you about the Oklahoma case. That 
commission allowed all the increases, but when it tried to reduce some of the 
rates thereby produced, which it found too high, the Oklahoma carriers began 
proceedings before the Federal commission. Thereupon the Oklahoma com- 
mission, in righteous rage, took off the Ex parte 74 advance. The rest of the 
story Mr. Walker did not have the time to do justice to. I want briefly to tell 
you about it. 

Commissioner Lewis, of Indiana, went out to Oklahoma to hear that case. 
He used to be chairman of the Indiana commission. As such he made one of 
the State orders which did not follow exactly the Interstate Commerce Commis- 
sion orders. As a result all of the rates in his State were frozen, and have 
continued frozen to this day. So he knew from the State end something about 
the effect of the Federal commission's orders. Moreover, he is a very able^ 
experienced man, broad visioned, and eminently well qualified for the place 
he now holds, as he was for the more difficult one he held In Indiana. He knows 
men and can size up a situation pretty accurately, and with all he is a thorough 
gentleman. No better man could have been sent out to try the Oklahoma case. 

The Oklahoma people evidently believed that they could demonstrate to him 
that their rates were out of line, as Mr. Walker told you they were, and that they 
ought not to be subjected to a flat 35 per cent Increase, like the interstate rates^ 
and some rates in other States around Oklahoma which were not advance<l 
immediately preceding Federal control, and hence were not so high as Oklahoma 
rates. 

The evidence which they put in showed the facts, which they alleged, all 
right — that th6 Oklahoma rates, at least in substantial part, would be made 
higher than interstate rates If the proposed advance were put In, and the 
Oklahoma people hoped for a decision favorable at least as to that substantial 
part of their rates. 

But it was not long after the Oklahoma hearing was ended that the Kansas 
case was decided. In that case, as Judge Reed has told yoU, the Federal com- 
mission found in its report that many of the Kansas rates were higher than 
the interstate rates, and yet It made the order under which the Kansas rates 
were advanced an additional 5 per cent to make the 35 per cent allowed in Ex 
parte 74. Commissioner Lewis dissented, together with Commissioners Eastman 
and Campbell. It did not take the Oklahoma people long after that Kansas 
decision came out to realize that even If they had satisfied Commissioner Lewis 
is was not likely to do them much good. 

Mr. Walker came here to Washington. We looked the facts in the face. 1 
told him that if they let the Oklahoma case go to decision their rates would be 
frozen, too. So Mr. Walker went back to Oklahoma, and they considered doing^ 
in advance what Mr. Wood and Commissioner Hall says may so easily be done 
after one of these State orders is In effect. They reopened the case to consider 
revocation of their order, so as to permit the Ex parte 74 rates again to take 
effect. 

The carriers strenuously objected, as Mr. Walker has told you, but the com- 
mission ruled that it could revoke the order if it wanted to. The only ques- 
tion was whether it wanted to. It was a pretty bitter pill, but a majority of 
the commission finally decided, for the good of the people of their State, t(> 
swallow it. So they made an order, the like of which I doubt can be found 
upon the records of any other tribunal in any coyntry. 

Mr. HocH. Do I understand they were trying to put back the levels in Ex 
parte 74? 

Mr. Benton. Who? The carriers? 

Mr. HocH. No; the Oklahoma people. 

Mr. Benton. They decided to. 

Mr. HocH. And the carriers resisted that? 
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Mr. Bekton. The carriers appeared at the hearing, which was held to give 
all parties a chance to say what they thought about it, and objected to the juris- 
<!icti()n of the commission to revoke the order and permit tlie restoration of the 
Ex parte 74 rates, claiming they had the right to go before the Interstate Com- 
merce Commission and get one of these orders which results in freezing the 
rates. 

Mr. Newton. And it was before any such order had been issued by the Inter- 
state Commerce Commission? 

Mr. Benton. Yes. It was before the case had been argued before the Inter- 
state Commerce Commission. 

Mr. Johnson. Mr. Chairman, I want to ask that Mr. Benton put that order 
in the record. 

Mr. Benton. I am going to do so. It recited the facts concerning the deci- 
sion in Ex parte 74 and the injustices, inequalities, and discriminations caused 
by the application of like advances in Oklahoma, and recited its own order 
requiring those advances to be removed, and then recited the orders that had 
beeu made by the Federal commission in other States and the situations which 
had been produced in those States by those orders ; and recited in particular 
tlie Kansas order, and that if the proceedings pending in the Oklahoma xsase 
hefore the Federal commission should go to fbial determination, it was ap- 
parent that the Oklahoma commission would be deprived of its jurisdiction 
over Oklahoma rates and an intolerable condition created ; and it recited that 
the imposition of the Ex parte 74 advance within Oklahoma would result in 
the injustices and discriminations before mentioned, but that its jurisdiction 
could not be otherwise preserved; and it thereupon revoked its former order, 
and permitted the Ex parte 74 rates again to take effect. 

It would be superfluous for me to say that there ought not to be a Federal 
law that requires a State tribunal to make an order of that kind in order that 
it may continue to function, and that it can not but tend to undermine that 
respect for the laws that Congress makes and that attachment to the Union 
and belief in the justice of its tribunals which are what we must rely upon to 
keep our Government strong and safe and sane. 

I offer that order for the record, so that you may have before you concrete evi- 
dence as to the way this law, which we ask to have amended, operates. 

(The report, order, and dissenting opinion in the matter referred to are here 
printed in full, as follows :) 

Before the Corporation Commission of Oklahoma — Cause No. 4271. 

In re revocation of order 1883, affecting railroad rates, fares, and charges. 
<Order No. 1944.) 

FINDINGS OF FACT AND OBDEB. 

By the Commission : On the 17th day of October, 1921, there came on for 
hearing a reconsideration of this commissions' order 1883, and now on this 20th 
day of October, 1921 this commission having had the foregoing matter under 
consideration, finds: 

That heretofore, to wit, on or about the 29th day of July, 1920, there was filed 
by the Interstate Commerce Commission a report (58 I. C. G. 220), authorizing 
certain increases in transportation charges as follows : Passenger, 20 per cent, 
excess baggage, 20 per cent ; sleeping and parlor cars, a surcharge of 50 per cent 
of the charge for space; milk and cream, usually carried In passenger tra ns, 20 
per cent ; freight, for the western group, including Oklahoma, 35 per cent ; and 
switching and special service within the foregoing group, 35 per cent. 

That thereafter application was made by the carriers to the commissions of 
the several States for increases in transportation charges corresponding to those 
prescribed by the Interstate Commerce Commission in its report heretofore 
referred to, commonly known as Ex parte 74, and that generally such applica- 
tions were granted in whole or in part. 

That It was generally undersigned when the report iu Ex parte 74 was jlled 
that the increased rates and charges would produce inequalities, injustices, and 
discrimination, and it was conceded by the carriers that adjustments would be 
necessary, and in keeping therewith it was provided in said report (58 I. C. C. 
220, 256) ; that necessary readjustments should be made by the carriers without 
appealing to the Interstate Commerce Commission. 

That relying on said provision of said Interstate Commerce Commission re- 
port and the further specific representation of the carriers to this commission 
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that necessary readjustments would be made by the carriers, this commlssiou 
on September 4, 1920, granted the application of the carriers, and, by its order* 
1781, authorized the carriers to establish, in substance, the rates authorized by 
the Interstate Commerce Commission in Ex parte 74, and permitted them to 
maintain said rates for a period of six months, and thereafter this commission 
on the 9th day of March, 1921, by its order No. 1867, continued in effect, with 
certain modifications, the rates authorized by order 1781, to June 1, 1921 » 

That this commission, subsequent to the issuance of said order 1781, issued 
its order 1807, affecting rates on crushed roclj and shale between points 5.5- 
miles distant in Pontotoc County, Okla. ; 1813, removing discrimination on 
charges for transportation of coal between Dewey, Okla., and certain other 
coal-shipping points in Oklahoma, and prescribing rates between these points 
similar to the rates In effect in interstate commerce between Dewey, Okla., and 
points in Kansas equidistant to those points in Oklahoma shipping coal to 
Dewey; and 1855, prescribing rates on crushed rock between certain polntff 
within Tulsa County, Okla., which said orders have been appealed by the car- 
riers to the Supreme Court of the State of Oklahoma and affirmed by that court. 

That subsequent to the Issuance of said order 1781 this commission also- 
issued order 1872 establishing rates on paving brick when consigned to Federal, 
State, county, township, or municipal agencies for construction of highways. 

That on or about the 12th day of May, 1921, there was tiled with the Inter- 
state Commerce Commission a petition of the carriers attacking said orders Nos. 
1867 and 1872, to wit, the order of March 9, 1921, continuing in effect with cer- 
tain modifications the Increases authorized by Ex jmrte 74, and the order pre- 
scribing rates on paving brick when consigned to the agencies heretofore men- 
tloned. 

That on May 13, 1921, the carriers filed with this commission their applica- 
tion for authority to continue in effect the rates, fares, and charges heretofore 
authorized by this commission under its orders 1781, 1867, and 1872; and on 
May 26, 1921, there came on for hearing said application, and this commission, 
after hearing, determined that said increases in rates theretofore authorized 
were discriminatory against the State of Oklahoma and its shippers, and further 
found that the State of Oklahoma was paying more than its proportionate share 
of the charges for railroad rates, and issued its order No. 1883, withdrawing- 
authority theretofore granted to the carriers to maintain the increases authorized 
by said Ex parte 74. 

That on or about June 14, 1921, the carriers filed with the Interstate Commerce 
Commission an amended petition further attacking said order No. 1883 of thi» 
commission. 

That on August 4, 1921, an extended hearing was had before the Hon. E. I. 
Lewis, a member of the Interstate Commerce Commission, and the proceedings 
had under said hearing are now before the Interstate Commerce Commission- 
That paragraph 3 of section 13 of the Interstate commerce act, as amended 
February 28, 1920, provides for a full and thorough cooperation between the 
Interstate Commerce Commission and the State commissions In matters affect- 
ing Intrastate rates attacked by the carriers. 

That on July 6, 1921, a date after the said hearing on Oklahoma rates, fares,, 
and charges had been ordered, the Interstate Commerce Commission filed its 
report and Issued Its order In docket No. 11916 (62 I. C. C. 440), in the matter of 
intrastate rates, fares, and charges In the State of Kansas, denying the authority 
of the State of Kansas to prescribe rates, fares, or charges different from those 
prescribed by the Interstate Commerce Commission for Interstate transportation^ 
and that the proceedings In the Kansas case and the Issues involved therein were 
not materially different from the principle and the issues involved in the Okla- 
homa proceedings before the Interstate Commerce Commission. 

That in other States where the Interstate Commerce Commission has pre- 
scribed intrastate rates, and particularly in Illinois, Indiana, and Kansas, the 
carriers have procured injunctions in the Federal courts prohibiting, In effect, 
the commissions of those States from exercising any jurisdiction, even over 
purely intrastate rates. 

That the granting of the 35 per cent increase on freight rates authorized by the 
Interstate Commerce Commission for the western group would create a discrimi- 
nation against intrastate shippers in Oklahoma as to many commodities ; and 
from testimony In Interstate Commerce Commission Docket 12753, introduced as 
an exhibit in this proceeding, that the denial of said Increases would create dis- 
crimination against Interstate shippers as to certain commodities. 
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That it is apparent from the record heretofore made In Interstate Commeroe 
Commission Docket 12753 and the orders heretofore entered by the Interstate 
Commerce Oommissiuu in otlier State cases that the Interstate Commerce Com- 
mission is lilcely, if the proceedings in the Oklahoma case now before it go to 
final determination, to make an order thereon similar to that made in the Kansas 
case, and that if such order were made and followed by an injunction obtained 
by the carriers in the Federal court, as has resulted in other States, both this com- 
mission and the Interstate Commerce Commission would apparently be powerless 
to make any further adjustment of purely Intrastate rates, fares, and charges. 

That the intolerable condition heretofore recited in Other States may be avoided 
by a revocation of its order 1883. 

That if its jurisdiction over intrastate rates can be preserved, this commission 
am thereafter be of service to the State in adjusting intrastate rates and services ; 
and 

The commission further finds that said orders No. 1867 and No. 1872, hereto* 
fore attacked by the carriers in their petition before the Interstate Commerce 
Commission, have been revoked and annulled by this commission's order No. 
1883, and that said orders Nos. 1807, 1813, and 1855, heretofore appealed by . 
the carriers to the Supreme Court of Oklahoma and there affirmed,- are not of 
material significance in affecting the rate structure In Oklahoma and are not in 
issue in this proceeding. 

OBDEB. 

Wherefore, premises considered, it is therefore ordered that said order 1883, p* 

heretofore issued by this commission on the 7th day of June, 1921, is hereby 2 

canceled and declared null and void. ^ 

it is further ordered that the carriers are authorized to reinstate and re- ^ 

establish rates heretofore authorized by this commission imder its order No, 1781, ^ 

issued on the 4th day of September, 1920, which said order authorized the car- ^ 

rlers to establish rates similar to those authorized by the Interstate Commerce 23 

Commission in Ex parte 74 except as heretofore provided; and further pro- 
vided that modifications made by the carriers themselves since the Issuance of 
said order 1781, and rates published in their tariffs and not attacked by them 
in their petitions to the Interstate Commerce Commission shall not be voided 
by this order ; and 

Provided further, that the carriers may reduce any and all rates when neces- 
sary to relieve discrimination against intrastate commerce ; and 

Provided furtlier, that this order shall be subject to and shall have the benefit 
of any decrease in rates, fares, or charges hereafter made by the Interstate Com- 
merce Commission or voluntarily put In effect by the carriers ; and 

Provided further, that nothing herein shall be construed as depriving this 
commission of its jurisdiction over Intrastate rates, fares, or charges, or from 
hereafter making adjustments In such rates, fares, or charges. 

It is further ordered, that the effective date of passenger, excess baggage, 
milk and cream when carried in passenger trains, and Pullman rates and 
(•Irnrges herein authorized shall be November 1, 1921, and the effective date of 
freight and other charges herein authorized shall be November 20, 1921. 

In witness whereof we have hereunto set our hands and caused to be afiixed 
the seal of the commission this the 20th day of October, 1921. 

Campbell Russell, Chairman. 
Abt. L. Walkeb, Commissioner, 

Attest : 

[seal.] p. E. Glenn, Acting Secretary, 

STATEMENT BY COMMISSIONEB HUGHES. 

On June 10, 1921, this commission, by its order No. 1883, refused to continue in 
effect the increase in freight, passenger, and Pnllnian rates authorized by the In- 
terstate Commerce Coiumlssion in Ex parte 74, and which it had tlieretofore 
phicerl in effect applicable to lines of railway operating within tlie State. 

The onler of the commission now is an attempt to undo what was done by the 
commission in the promulgation of order No. 1883. The effect of the refusal of 
t!ie ccminjission to longer continue in effect the increased rai'.way rates in the 
State of Oklahoma by order No. 1883, coming as it did at a time when the con- 
Muning public of the country was in a position tf) most highly appreciate it, no 
doubt resulted in as much relief in a general way as has any order issued by this 
commission during the past four or five years. 
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The testimony taken at the hearing and upon which the order of June 10 was 
predicated showed conclusively that both passenger and freight rates within the 
State of Oklahoma were out of proportion to the rates in effect In the surround- 
ing States and the interstate rates from surrounding States into the State of 
Oklahoma. No contention can be made that the facts In e\idence at that hearing 
did not justify a reduction of railway rates, even as compared with the interstate 
rates in effect under the order of the Interstate Commerce Commission, and as 
compared with the rates generally in effect in the neighboring States. Now it 
is urged that expediency requires that the full Increase allowed by the Interstate 
Commerce Commission in Ex parte 74 be placed back into effect and that each 
commodity shall be by the commission considered as a separate matter for the 
purpose of adjusting the proper rate for intrastate traffic. 

With this position I have been unable to concur. It was ;ny conviction at 
the time of the commission's refusal to further continue in effect the increase 
as allowed by the Interstate Commerce Commission, that the circumstances, facts, 
and conditions existing at that time within the State of Oklahoma, and which 
still exist now, if any different, in a more intense and accelerated form, required 
and justified the course which the commission at that time adopted. Millions of 
dollars have been saved to the public of the State by reason of that X)rder. The 
press almost daily reflects the necessity both from the standpoint of the general 
public and from the standpoint of the railway companies themselves for a read- 
justment of transportation charges and conditions. 

I do not believe that this is the time to impose additional burdens upon an 
already greatly overburdened citizenship. The cry of expediency, in my opinion, 
will not answer the question as to why railway rates are increased by a flat 
raise of 35 per cent in freight rates, 20 per cent in passenger rates, and 50 
per cent Pullman surcharge, at a time such as we are now experiencing. The 
railway lines operating within the State of Oklahoma do not propose to subject 
themselves, either in a general way or in a specific manner, through the es- 
tablishment of copimodlty rates, to the jurisdiction of th's commission. At 
any time which the commission shall see fit to attempt to reduce commodity 
rates it will be confronted with the same organized opposition and the same 
intense fight against its jurisdiction as it has been doing the past 16 months. 

At the time of Issuance of the original order putting into effect the increased 
freight rates in the State of Oklahoma, it was asserted by the representatives 
of the railway lines that commodity rates would be adjusted and that without 
serious opposition upon the part of the lines in case the order prayed for at 
that tme was granted. What really happened, however, was that in the first 
attempt by the commission to reduce a commodity rate, a stubborn fight was 
made by the railway lines affected, both at the hearing before the commission 
and in the hearing on appeal before the Supreme Court. Numerous other in- 
stances of attempts of the commission to return to a prewar rate basis was met 
with the same opposition upon the part of the transportation lines. This will 
be as true as to any attempt to reduce commodity rates in the future as it has 
been in the past. 

Therefore, I have reached the conclusion that if railway rates are to be 
again increased, it must be at the hands of others. In thus disagreeing with 
my brethren of the commission I intend no disrespect, but am simply pro- 
nouncing my opinion upon a fundamental question of policy. 

E. R. Hughes, CommiasUmer, 

Mr. Benton. What happened after the order in Oklahoma was this: The 
carriers put back their Ex parte 74 rates. Then the Oklahoma commission 
proceeded to pick out particular commodities upon which the rates were 
thereby carried above the level of rates in surrounding States, or interstate 
rates, and to have hearings with respect to those, in the exercise of its power 
which it had sought to continue. The carriers appeared before the Oklahoma 
commission and objected to its jurisdiction, saying that it had no jurisdiction 
to act. First, however, I ought to say that when the Oklahoma commission 
revoke its order and permitted those Ex parte 74 rates to go back into effect, 
it filed a certified copy of the order of revocation with the Interstate Com- 
merce Commission and asked to have the Interstate Commerce Commission 
proceedings dismissed. The carriers came and objected. They have persisted 
in their objection and have filed pleadings very recently here stating that be- 
cause the Oklahoma commission has since made those orders as to particular 
commodities that I have spoken of — ^since permitting the Ex parte 74 rates to 
go Into effect — the proceedings here can not be dismissed, but must go for- 
ward and ripen into an order. 
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Mr. Sweet. Am I warranted in the conclusion that the railway executives 
really desire the State commissions to make orders different from orders made 
by the Interstate Commerce Commission as to raising the rates to a certain 
level? 

Mr. Benton. I do not know whether that conclusion could be drawn from 
the facts I have stated or not. The conclusion whidi I think is obvious is that 
the carriers desire to secure orders from the Federal commission which freeze 
the State rates and prevent the local tribunals from having any authority to 
act with respect to them. 

Mr. Sweet. And that they would rather really have the State commissions 
make orders at variance with the Interstate Commerce Commission's orders 
in order that they may gain that end? Is that it? 

Mr. Benton. I do not quarrel with that conclusion. I have attempcea i« 
state the facts, and it seems to me that the conclusion might be drawn. 

There are two other matters that I want to speak about in the two or three 
minutes that are left before I conclude my general statement. 

The State commissioners, gathered in the convention at Atlanta, asked you 
to make an amendment to the law which should enable the State commis- 
sions, in their respective States, to make equitable orders to require the just 
and reasonable distribution, as between shippers, of cars that were already 
located within their respective States, subject to the provision that they 
should not make any such order in conflict with any provision of the interstate 
commerce act or with any order of the Interstate Commerce Commission. They m 

asked that they be authorized to do that without respect to whether the ship- ^' 

ments to be made in the cars are to be interstate or intrastate. The reason for *#• 

that being one which you will all quickly perceive. When shippers desire cars ^ 

for shipments of grain or commodities of any other kind some of them may be ^r 

intrastate and some interstate. It is impracticable and there is no sensible 
reason why there should be an inquiry as to where the shipper proposes to 
send the car. The idea which lies behind that request is that shippers in ^^^ 

various parts of the country are entitled to some governmental agency to which ^^ 

they may make application to require a fair distribution of equipment, and 2? 

that there ought not to be any necessity for an investigation as to where he is Z^ 

going to send the car after he gets it. That is all I want to say on that point. o^ 

Mr, Ha WES. Just one question, Mr. Benton. These cars are hauled in trains 
of 10, 15, or 20 cars, 3 of them, say, for intrastate shipment and, say, 17 for 
interstate shipment. How could you separate a trainload in that way, consider- 
ing the 17 cars, for instance, that were to go into interstate traffic? 

Mr. Benton. It was not my suggestion that they be separated. I do not think 
they ought to be. 

Mr. Hawes. Well, they would separate them in some way, on paper or in the 
minds of the two commissions? 

Mr. Benton. No ; the suggestion looks to Congress saying to a State commis- 
sion, " So long as you do not make any requirement that conflicts with the 
interstate commerce act or with any order that the Interstate Commerce Com- 
mission has made, you may make orders for distributing cars that are in your 
State, and you need not consider whether you are exercising State power or 
Federal power when you do it, just so you do not interfere with any law or 
order made by the Federal Congress or the Federal commission." 

You may remember that Judge Com here the other day told you that the 
Interstate Commerce Commission had been construing the transportation act 
as empowering it to take possession of the electric railroad field, as well as 
the steam railroad field. 

In the convention at Atlanta a resolution was passed, which has been put in 
here, asking Congress to define the jurisdiction of the Interstate Commerce Com- 
mission in the matter of electric railroad rates. I will remind some of you, 
of what others of you will remember, that there is no language in the interstate 
commerce act, as it now stands, which specifically grants any power to the 
Interstate Commerce Commission over electric roads of any kind. 

A considerable number of years ago a case came up in the Supreme Court of 
the United States, where the commission had made an order affecting an electric 
railroad. It wns an interurbnn road, in the sense that It ran from Omaha, Nebr., 
to Council Bluffs, Iowa. The street railroad contested the order, and the case 
came to the Supreme Court to determine whether the Interstate Commerce Com- 
mission had jurisdiction. I want to read to you, briefly, from the opinion of 
the court, to show what the law was then : 

97096— 22— PT 2 7 
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" If the act," that is, the act to regulate commerce, " was aimed at railroads 
proper, then street railroads are excluded from the provisions of the statute. 
Applying this universally accepted rule of construing this word, it is to be noted 
that ordinary railroads are constructed on the companies' own property. The 
tracks extend from town to town and are usuaUy connected with other rail- 
roads, which themselves are further connected with others, so that freight may 
be shipped, without breaking bulk, across the continent. Such railroads are 
channels of interstate commerce. Street railroads, on the other hand, are local, 
are laid in streets as aids to street traffic, and for the use of a single community, 
even though that community be divided by State lines or under different munici- 
pal control. When these street railroads carry pa*ssengers across a State line 
they are, of course, engaged In Interstate commerce, but not the commerce which 
Congress had in mind when legislating in 1887. Street railroads transport 
passengers from street to street, from ward to ward, from city to suburbs, but 
the commerce to which Congress referred was that carried on by railroads en- 
gaged in hauling passengers or freight * between States,' * between States and 
Territories,* 'between the United States and foreign countries.* The act re- 
ferred to railroads which were required to post their schedules — not at street 
comers, where passengers board street cars, but in 'every depot, station, or 
office where passengers or freight are received for transportation.' The rail- 
roads referred to In the act were not those having separate, distinct, and local 
street lines, but those of whom it was required that they should make joint rates 
and reasonable facilities for interchange of traffic with connecting lines, so that 
freight might be easily and expeditiously moved In Interstate commerce." 

Now, I want to read the words which left open the hole through which the 
camel's nose was put : 

** Bjut It is said that since 1887, when the act was passed, a new type of 
interurban railroad has been developed which, with electricity as a motive 
power, uses larger cars and runs through the country from town to town, en- 
abling the carrier to haul passengers, freight, express, and the mail for long 
distances at high speed. We are not dealing with such a case, but with a 
company, chartered as a street railroad, doing a street-railroad business and 
hauling no freight." 

With reference to the charter of the company It was considering it said : 

" There were * street cars ' referred to in the act of Congress authorizing the 
construction of the bridge from Council Bluffs to Omaha (24 Stat, 501). The 
company used such cars and did a street passenger business only. It laid its 
tracks in the crowded thoroughfares of those cities and their suburbs, and it 
is manifest that Congress did not intend tliat these tracks should be connected 
with the railroads for hauling freight cars and long trains through and along 
the streets of Omaha and Council Bluffs." 

Now, you win note that the court left open the decision as to whether the 
commission had jurisdiction of these interurban roads, of the new type men- 
tioned, which did a class of business analogous to that carried on by the steam 
railroads when the act to regulate commerce was passed. The commission 
shortlj^ afterwards held that it had jurisdiction over roads of that class, and 
gradually from that time to this it has extended its claim to jurisdiction over 
these electric roads, without any grant of power by express words In the 
statute authorizing them to exercise jurisdiction. 

A case came before the Federal commission — there have been several, a» 
Judge Com told you— but the William Wylle Beall case is, perhaps, the best 
example. I will ask leave to put the reference Into my statement before it 
is printed. That was decided by the commission nearly a year ago. (60 I. C. 
C, 600; and 63 I. C. C, 220.) That Involved a property that was operated by 
a traction company in Illinois. It was chartered as a street railroad. It 
was, -when the case arose, still an independent corporation, although Its stock 
was owned by the traction company. Its cars did not leave its lines. It 
transported no freight, except that it was testified by one of its officers that 
sometimes they took a trunk for a passenger. 

After acquiring control of that company the traction company had filed in- 
terstate tariffs with the Interstate Commerce Commission, purporting to fix 
through fares from West Virginia points on lines operated by the traction 
company to points In Ohio on the line of the company. The Interstate fftres, 
so published, did not coincide with the intrastate fares fixed by this company's 
franchises within Ohio. No ticket offices were maintained by the traction com- 
pany on the lines of the SteubenviUe Co. (which is the one under consider- 
ation) or elsewhere upon Its system, and no through tickets were sold upon 
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its cars. Fares were collected In each zone. In brief, there was nothing to 
distinguish the conduct of the business of the traction company, which was 
carried on over the lines of the SteubenviUe Co., from that of the ordinary 
street railroad. 

Mr. Johnson. Mr. Benton, the Interstate Commerce Commission now exer- 
cises Jurisdiction over interstate electric railways, do they not? 
. Mr. Benton. They are claiming it and exercising it. 

" Mr. Johnson. Now, under the Cummlns-Esch bill, as construed by the Su- 
preme Court, they will have the right to fix intrastate electric rates, will they 
not? 

Mr/ Benton. If the orders of the Interstate Commerce Commission made in 
reliance upon section 13(4) with respect to the company here involved, which 
is one of those expressly excluded from the effect of section 15a, are sustained, 
there is not an intrastate rate on any electric railroad which crosses a State 
line, or sees fit to establish joint rates with such a railroad, which can not be 
reguldted through the Interstate Commerce Commission in Washington. 

Mr. Johnson. And if the electric railway connects with a steam railway 
it will be just the same, will it not? 

Mr. Benton. I pointed out in an argument before the commission that there 
is probably scarcely an electric railroad in the country which can not make a 
joint interstate rate, either with a connecting electric line or a connecting 
steam line. 

Mr. Hawes. Mr. Benton, are you opposing a national control over electric 9f 

railroads that do an interstate business? ^ 

Mr. Benton. No. • S. 

Mr. Hawes. I desire to call your attention to the McKinley system, for ^ 

instance, that leaves the city of St. Louis, passes entirely through Illinois, v, 

which does a freight business, a passenger business, and an express business, 2^ 

and even has sleeping cars on its trains. Do you think that that road would •^'^ 

properly come under the national commission? 

Mr. Benton. I do not think that the Federal Congress has ever by any lan- 
guage which it put into the act granted jurisdiction to the Interstate Com- 
merce Commission over it. I think the interstate commerce carried on on 
that line is a perfectly proper matter for the Congress to regulate. 

Mr. Hawes. You believe, then, that the Federal control over a situation of 
that kind would be proper? 

Mr. Benton. Yes. 

Mr. Newton. Mr. Benton, you do not make the difference between steam 
power and electric power the basis for differentiating? 

Mr. Benton. No; I am not opposing, nor does the resolution passed in 
Atlanta oppose, the exercise of Federal control over the interstate operations 
of electric carriers to such an extent as Congress wants to exercise it. 

Mr. Newton. It seems to me if that argument is sound, then, from the fact 
that our fathers knew nothing about railroads it could be argued that they 
did not mean to include the regulation of railroads within the interstate 
commerce clause. 

Mr. Benton. Of course, any such contention as that would be absurd. 

Mr. Newton. Take, for instance, the coast line of the Chicago, Milwaukee 
& St. Paul Railway, from Chicago to Seattle. Hundreds of miles of that road 
through the West are electrified. You can ride through portions of three States 
in a train electrically drawn — the best route to the coast. But surely it can 
not be argued that that is not a matter for the jurisdiction of the Interstate 
Commerce Commission. 

Mr. Benton. If it is argued, the argument will have to be advanced by some- 
body else than me. I have not heard it advanced by any State commission. 

Mr. Newton. It would seem to me that if this McKinley system carries freight 
and has sleeping cars and is doing an interstate business in that way, it is just 
as much of a railroad as if it were a steam railroad, and just as much under 
the Interstate Commerce Commission. 

Mr. Benton. That view can very logically be argued. It was left undecided 
by the United States Supreme Court, and it has been decided as you suggest 
by the Interstate Commerce Commission. What the Supreme Court said was, 
In effect, that Congress was legislating with respect to railroads as they existed 
when the act was passed, and it is a question whether any authority which it 
gave then as to railroads was by it taken as intended to be applied to other similai- 
carriers, or carriers carrying on a similar business. What I said was that 
Congress had never In express language granted jurisdiction to the Federal 
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commission over electric carriers, and I have attempted to make it perfectly 
clear that the National Association is not liere seeking to induce Congress to 
withdraw from the Federal commission— if by any language whatsoever It has 
already granted— power over electric carriers. But it is here asking Congress 
to make such amendments in the law as wiU withhold from the Interstate Com. 
merce Commission the regulation of that character of business which the court 
m the Omaha case held it did not intend to grant when it passed the act. 

Mr. Newton. What wa^ the date of that William Wylie Beall decision of 
the Interstate Commission, approximately? 

Mr. Benton. It was some time last summer. The first decision was March 
5, 1921 ; that was reaflirmeil after argument, August 3, 1921. 

Mr. Newton. I want to say that I think the Interstate Commerce Commis- 
sion has enough to do without running around trying to regulate rates over 
some of these interurban lines that do 95 per cent of their business intrastate. 
They ought to be cleaning up some of these other cases that have been pending 
for a year or two. 

Mr. Sweet. In your opinion, Mr. Benton, the present law does not give the 
Interstate Commerce Commission jurisdiction over such roads as the McKin- 
ley road? 

Mr. Benton. I think it is questionable. I think that Congress never has ad- 
dressed itself to the question, and put any words into the act to convey that 
jurisdiction. I think it is a very doubtful question whether the Supreme Court 
of the United States would or would not hold that the jurisdiction of the com- 
mission should be held to apply to roads of that character, without amendment. 
The court might do so. 

Mr. Sweet. I am speaking of the present law ; not the authority that Con- 
gress might have in the matter, but the authority that Congress has exercised 
in placing such roads under the jurisdiction of the Interstate Commerce Com- 
mission. 

Mr. Benton. Well, that question is doubtful, and I desire not to express any 
positive opinion here on something which I am in doubt about myself. If, when 
that case is presented to the Supreme Court, it appears that the commission 
for a term of years has been exercising jurisdiction over that class of car- 
riers, and it is made to appear that they are carrying on a kind of business 
which is closely analogous to that carried on by steam carriers, which the com- 
mission was authorized to regulate, the Supreme Court might take the view 
that has been indicated by Congressman Newton. I do not know whether it 
would or not. 

But what I desired to say to you was that Gongi'ess has never directed its 
attention to the matter, and made clear, by words put into the act, the juris- 
diction with respect to electric lines, if any, which it wanted to confer upon the 
Interstate Commission. If the commission is now held to have jurisdiction, 
it will be by a construction to which the court is induced by the acquiescence 
of Congress in the jurisdiction exercised by the commission during these years. 

Mr. Hawes. Mr. Benton, it is a singular fact that the rulings of the Interstate 
Commerce Commission have been questioned by yourself and other attorneys, 
and wherever the United States Supreme Court or the Federal courts have 
interpreted the rulings of the Interstate Commerce Commission it has been 
found that they have correctly interpreted the law; is that true? 

Mr. Benton. No ; you are in error about that. I have just cited you a case 
where the court did not so rule, and could cite you a good many cases where it 
did not. The Interstate Commerce Commission is not infallible. But you are 
right that with respect to these intrastate cases the court has held that Con- 
gress had granted the power which the commission exercised. We are here 
asking the Congress whether it likes the way the law works. 

Mr. Hawes. So that in the past when you and your associates have guessed, 
and the Interstate Commerce Commission have guessed, the Supreme Court 
has always said that the Interstate Commerce has guessed right? 

Mr. Graham. Mr. Benton, the Interstate Commerce Act provides: 

" That the provisions of this act shall apply to common carriers engaged In 
the transportation of passengers or property wholly by railroad, or partly by 
railroad and partly by water — " 
and so on. The language is "by railroad." 

Now, paragraph 3 of section 1, defining railroads, says : 

" The term * railroad ' as used In this act shall include all bridges, car floats, 
lighters, and ferries used by or operated In connection with any railroad, and 
also all the road In use by any common carrier operating a railroad." 
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That seems to define a common carrier under the purview of this act as a 
company operating a railroad. The term " railroad " does not define what the 
motive power shall be, does it? For instance, I know of some places in the 
country where cars are run on a standard gauge line by gasoline engines. They 
are run in some places by electricity, and so on. What makes you think that 
nobody intended that the interurban electric roads should be included within 
the purview of this act? I am interested iii knowing just why you think it was 
limited, perhaps, by the circumstances existing at the time. I have always 
thought, and I think now, that unless some reason to the contrary appears, a 
railroad is anything that operates on rails, irrespective of its motive power, and 
that that is what the interstate commerce act applies to. Am I wrong about 
that? 

Mr. Benton. Yes; you are. I am not giving you my own notion about it, 
but I am giving you the opinion of the United States Supreme Court in this 
Omaha case, which differentiated between the railroads that Congress legis- 
lated concerning, and the railroads which did the business of carrying pas- 
sengers on streets. 

Mr. Pabk£b. What was the date of that decision? 

Mr. Benton. I can not give it to you, but I have cited it. 

Mr. Parker. Do you know the year? i 

Mr. Benton. No; I am sorry I can not tell you the year, but it was since 
1910. It was decided June 9, 1913, and is reported 230 U. S. 324. — ^ 

Mr. Grahak. Did that decision hold, in substance, that the carrying of Wi 

passengers between Omaha and Council Bluffs across the river there, which ^ 

must be conceded to be interstate business, did not come within the purview of 2 

this act? ^ 

Mr. Benton. Yes. They said it was interstate commerce, but that it was not m^ 

the kind of commerce that Congress intended to regulate ; and that that was not T^ 

the kind of railroad that Congress had in mind. ^ 

Now, the interurbans of the McKinley type undoubtedly carry on a kind of 7l 

business so closely analogous to steam railroads as they existed in 1887, when 
the act to regulate commerce was passed, that it might well be argued that -^ 

Congress intended that the word " railroad " should include those. That was 2C^ 

the point that was left undecided, the Supreme Court ref rering to a new type of ^^ 

interurban which had then been lately developed. j^ 

Now, it has that word *' interurban " that the commission has made so all 
inclusive. It claims jurisdiction now over electric lines running between towns. 
And, to show you the ingenuity of its reasoning, if not the soundness of it, I 
want to read from the commission's decision in this William Wylie Beall case : 

"Considered separately the Steubenville Co.*s rails within the limits of the 
three municipalities may constitute electric street railways, but the rails between 
Steubenville and Brilliant constitute what is commonly recognized as an inter- 
urban railroad. Such a railroad is defined in the Ohio statutes as one * engaged 
in the business of operating a railroad wholly or partly within the State, with 
one or more tracks from one municipal corporation or point in this State to 
another municipal corporation or point in this State ' and which uses electricity 
or a motive power other than steam. It is clear that under these statutes the 
Steubenville Co. is not now an * electric street railroad,' although at the time 
of its incori)oration it may have been so designated." 

It would seem to be the conclusion of the commission that the term applied 
to a particular railroad under the nomenclature used by a State in classifying, 
for Its own purposes, the railroads in the State may determine whether the road 
f&U within or without the jurisdiction of the commission, and not the character 
of the road Itself. 

It was urged upon the commlsison upon reargument that electric roads were 
expressly excluded from the effect of section 15a and that hence, even if it had 
jurisdiction of the carrier involved, it could not take jurisdiction over the intra- 
state rates in question because it might think they did not yield enough revenue 
to the carrier. But the inquiry was made, ** Where can they get it done?" And 
80 the Interstate Commerce Commission exercised jurisdiction. 

Now, I have already pointed out that if the commission can prescribe intrastate 
I'ates in a case of that character it can prescribe them on almost any street rail- 
road in this country, if the street railroad wants to come under the jurisdiction 
of the Federal commission, and lays the proper groundwork by filing joint inter- 
state tariffs. 

It appeared in that case — and the commission recited in its report, that the 
Interstate tariff was not observed — that the transportation took place, and 



436 PROPOSED AMENDMENT TO TRANSPORTATION ACT, 1920, 

payments were made according to the State rates. But the filing of that tarlflp 
transferred that property, according to the commission's ruling, to the juris- 
diction of the commission, and it has exerc.sed that jurisdiction. 

Mr. Ha WES. I gather from your remarks, Mr. Benton, that you are trying to 
indicate that there is a possibility of the Interstate Commerce Commission taking 
control over the rates of ordinary street railroads. Do you appehend and such 
thing as that? 

Mr. Benton. I know it. It is not only a possibility; it is actually taking 
place. And I shall be glad to have the clerk distribute copies of the brief which 
I filed with the Interstate Commerce Commission on a motion for a rehearing 
in that case, with apologies for thrusting any literature upon you. 

Mr. Ha WES. Then, the object of your statement now is to indicate that it is 
your belief that the national rate-making body will ultimately seek to control 
street car rates in cities and municipalities? 

Mr. Benton. No ; they have refrained from making any urban rates. 

Mr. Hawes. Do you apprehend that they will ever attempt to do any such 
thing? 

Mr. Benton. I am obliged to. It seems unbelievable; but if anybody had 
suggested to me two years ago that the Interstate Commerce Commission would 
attempt to take jurisdiction over the intrastate rates between little municipali- 
ties out in Ohio, I would have said, "Tou are dreaming; you are crazy," but 
it actually has taken jurisdiction in these local matters, and the logic of the 
situation will comi)el them to exercise that jurisdiction to the full. If it 
hurts an interstate street railroad to lose money on transportation between A 
and B, it hurts it to lose money in A and B. And if the commission has juris- 
diction to prevent the loss in one case, it has in the other, and must go forward, 
upon application, and exercise that jurisdiction. 

Now, you ask me, what is the purpose of the statement? The purpose of the 
statement is to tell you why the convention in Atlanta passed a resolution ask- 
ing you to make clear the extent of the jurisdiction which you want the Inter- 
state Commerce Commission to exercise over the rates of electric carriers. 
And, complying with your request, among the concrete amendments which I have 
prepared and brought here, we present one touching that point. 

Mr. Gbaham. Which one is that, Mr. Benton — the one that you have referred 
to as to interurban matters? 

Mr. Benton. I am going to distribute the amendments to you in about 30 
seconds, and I will point it out. May I complete my general statement by a 
brief remark in the record? 

Mr. Graham. Tou say you have prepared an amendment which incorporates 
your ideas. Is that an amendment to the Sweet bill or to the Hoch bill? 

Mr. Benton. I will ask the secretary of the committee to distribute the con- 
crete apiendments which we were asked to present. They do not take the 
form of an amendment to any bill ; but they are in the form of a complete bill, 
which may be reported in any way that the committee sees fit to report it. 

Mr. Pabkeb. It is an amendment to the transportation act? 

Mr. Benton. Yes. 

Mr. Graham. Mr. Benton, does this take the place of the bills that ai*e before 
this committee? 

Mr. Benton. It is not a bill, but it is the body of a complete bill, including 
the amendments recommended by the association, and may be reported as an 
amendment of any bill now pending before you or in any other way that you 
see fit to report it. 

Mr. Sweet. This proposition you are presenting comes up in two forms, does 
it not? For instance, take Kansas City and the street railway there, which is 
Interstate. Then take an Interurban line wholly within the State. Those two 
propositions really came up here as you are presenting this matter? 

Mr. Benton. I do not believe they stand in any respect differently, so far as 
there may be occasion for dealing with them In any amendment you put into 
the law, because the commission has ruled — ^and properly, I think, if it has any 
jurisdiction — that an electric carrier located wholly within one State is just 
as much subject to its jurisdiction as if it crossed the State line, provided it is 
engaged in interstate commerce. 

Mr. Graham. This amendment includes all of your suggestions to the com- 
mittee? 

Mr. Benton. With a single exception. If you will notice, there is one para- 
graph there which proposes a redrafting of section 13(3), which Is not com- 
plete. The first sentence or two are included, and then there is Included a 



PROPOSED AMENDMENT TO TRANSPORTATION ACT, 1920. 437 

statement that the rest of it is with respect to the subject matter of coopera- 
tion. It was judged more appropriate not to put the specific recommendation 
as to that in this morning, but it will be put in soon. Aside from that it is 
complete. 

Now, I ask leave to complete my statement by putting into the record the 
several State resolutions which were presented to the Senate committee, and 
an additional resolution which has been since proposed by the Virginia Legis- 
lature, which I hand to you, duly certified by the clerk of the respective houses 
of tliat State. I ask to have that printed in Its alphabetical order with the 
other resolutions. 

This completes my formal statement, Mr. Chairman. I would like, if con- 
venient, to distribute copies of the resolutions passed at Atlanta, which have 
already been put into the record, but which I did not distribute copies of. 

(The proposed amendments to i;he interstate commerce act and the resolu- 
tions of the several State legislatures, submitted by Mr. Benton, are here 
printed in full, as follows : ) 

PBOPOBED AMENDMENTS TO THE INTERSTATE COMMEBCE ACT. 

Section 1. That paragraph (17) of section 1 of the interstate commerce act, 
as amended, be amended by adding thereto the following : "And provided fur- 
ther. That any State, by action of its appropriate regulatory authorities, may 
niake reasonable orders and regulations requiring cars within its borders to ^ 

be distributed equitably to shippers desiring to make shipments therein, with- ^f 

out regard to whether such shipments are to be intrastate or interstate, ex- i 

cept tliat no requirement shall be made under this proviso which shall conflict 2 

with any provision of this act or with any lawful order of the commission." ^ 

Sec. 2. That section 1 of said act be further amended by adding thereto a aJj 

new paragraph, as follows : 7^ 

"(25) That it is hereby declared to be the policy of Congress to recognize ^ 

the right of the several States to exercise full and final jurisdiction over the ^ 

internal commerce of said States, respectively, and over the ratjes and services . „^ 

applicable to the transportation of the same, subject only to the necessary pro- ^ 

tec'tion of interstate commerce provided for in paragraph (4) of section 13 of 2C3 

this act." Z^ 

Sec. 3. That paragraphs (3) and (4) of section 13 of said act be amended to jm 

read as follows : 

"(3) Whenever in any investigation under the provisions of this act there 
shall be brought in issue any rate, fare, charge, or classification, or any reg- 
ulation or practice with respect to rates, made, imposed, or required to be .y^ 
kept in force by authority of any State, the commission, before proceeding to 
hear and dispose of such issue, shall cause the State or States interested to be 
notified of the proceeding." (The remainder of this paragraph relates to co- 
operation between State and Federal commissions, which is the subject matter 
of a conference to take place between such commissions on March 17. It has 
l>een thought proi)er to withhold, for the immediate present, specific recom- 
mendations as to the remainder of this paragraph, but a concrete suggestion 
will be shortly presented.) 

•*(4) Whenever in any such investigation the commission, after a full hear- 
ing, shall find that the imposition or keeping in force of any particular rate, 
fare, charge, or classification, or any regulation or practice with respect to 
ratf»8, made, imposed, or required to be kept in force by any State, constitutes 
a discrimination within the inhibition of this act which can not be removed 
In the manner contemplated by paragraph (3) of this section, it may prescribe 
the rate, fare, of charge, or the maximum or minimum or maximum and mini- 
mum thereafter to be charged, and the classification or regulation or practice 
witli respect to rates thereafter to be observed by the carrier or carriers there- 
tofore found to have discriminated, in such manner as in its judgment will 
rpuiove such advantage, preference, prejudice, or discrimination, and such car- 
rier or carriers shall thereafter observe the same while the order of the com- 
mission continues in effect, the law of any State or the decision or order of 
any State authority to the contrary notwithstanding: Provided^ That no rate, 
fare, charge, or classification, or any regulation or practice with respect to 
rates in Intrastate commerce made or imposed by authority of any State, shall 
be changed or set aside unless the same shall be found, from competent evi- 
d«ice, to injure a person or persons, or a locality or localities, engaged in In- 
terstate commerce to such an extent as seriously to diminish the business of 
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such person or persons, or seriously to retard the growth and development of 
such locality or localities, and unless the same shall also be found, from com- 
petent evidence, to be unreasonable under the traffic and transportation condi- 
tions existing in such State and under honest, efficient, and economical man- 
agement and operation : Provided further. That whenever the commission shall 
make any order requiring any such rate, fare, charge, classification, regula- 
tion or practice to be set aside or changed, or shall m^ke any order prescrib- 
ing any rate, fare, charge, classification, regulation, or practice for intrastate 
application, it shall make a report of the facts, from the evidence in the rec- 
ord, upon which it bases the findings heretofore provided for : And provided fur- 
ther-, That no order of the commission made under the authority of this para- 
graph, prescribing any rate, fare, charge, classification,' regulation or practice 
with respect to rates, shall operate to prevent the exercise by any State of 
its regulatory power with respect thereto for a longer period than two years 
from the date when said order shall have become effective, or for such shorter 
period as the commission may prescribe." 

Sec. 4. That paragraph (4) of section 15 of said act be amended by adding 
thereto the following: "Provided, however , That the commission shall have no 
jurisdiction under paragraph (4) of section 13 of this act, or under any other 
section hereof, to make any order respecting any intrastate rate, fare, charge, 
classification, or practice of any street, suburban, or interurfoan electric rail- 
road, . unless such railroad shall be engaged in the general transportation of 
carload freight which jt interchanges in its own cars with connecting lines 
without transfer."' 

Sec. 5. That section 15(a) of the interstate commerce act, as amended, be, 
and the same is hereby, repealed. 

HOUSE COfffCURRENT RESOLUTION 5, PASSED BY BOTH HOUSES OF ARIZONA 

LEGISLATURE. 

Whereas the recent decision of the Interstate Commerce Commission in the 
Illinois rate case interprets the Esch-Cummins Act as giving them complete au- 
thority over the railways, the entire field of transportation, the traffic itself, 
and all the instrumentalities and means of carrying it on; and 

Whereas it means that the laws of the States are ignored and that the Inter- 
state Commerce Commission has assumed exclusive authority over the railways ; 
and 

Whereas the mining and agricultural industries of Arizona will be seriously 
handicapped, if not entirely destroyed, by any further increase in existing 
rates; and 

Whereas the freight and passenger rates are already burdensome to the 
producers and consumers, and the railroads have asked for further increase 
in rates, with no consideration apparently having been given in the recent raise 
in rates as to the high cost of production and operation in Arizona, with no 
completed valuation of the railway or as to the fact that the railways in this 
State have not millions invested in depots and terminals, we consider it un- 
wise to confer upon the Interstate Commerce Commission the greatest power 
ever given to a body of men in peace times : Therefore, be it 

Resolved hy the House of Representati^yes ( the Senate concurring ) , That we 
call upon Congress to so amend tlie transportation act and in such plain language 
that the authority of the States over intrastate traffic in their respective terri- 
tories will be maintained without an opportunity for misinterpretation; and 
be it further 

Resolved, That a copy of this resolution be sent to each United States Senator 
and Congressman from Arizona. 

Adopted by the House March 3, 1921. 

Adopted by the Senate March 5, 1921. 

Approved March 8, 1921. 



ASSEMBLY JOINT RESOLUTION 31, RELATIVE TO REVISION OF THE FEDERAL TRANS- 
PORTATION ACT OF 1920 TO ESTABLISH A JUST AND EQL^TABLE RULE OF RATE 
MAKING — ^PASSED BY CALIFORNIA LEGISLATURE, 1921. 

Whereas by section 422 of the transportation act, 1920, amending the inter- 
state commerce act by adding section 15(a) thereto, the Congress of the United 
States prescribed a rule of rate making whereby the Interstate Commerce Com- 
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mission shall fix rates so that carriers as a whole will under honest, efficient, 
and economic management and reasonable expenditures for maintenance of 
ways, structures, and equipment earn an aggregate annual net railway operat- 
ing income of 6 per cent upon the aggregate value of railway property held for 
and used in the service of transportation ; and 

Whereas said transportation act as now framed applies to and assures a 6 
per cent income return to all railway properties, regardless of whether or not 
said property was reasonably acquired for, or properly applied to, transportation 
Qses ; and 

Whereas such rule of rate making in effect guarantees to carriers annual net 
earnings and removes the incentive for efficiencies in operation and economy 
in expenditures ; and 

Whereas such rule of rate making imposes upon shippers and the public an 
excessive transportation burden, making it impossible for producers to market 
their products and destroying the value of producing properties, especially 
agricultural and horticultural lands, and has in its operation wholly failed to 
accomplish any beneficial results for the carriers, but on the contrary has been 
detrimental to the interests of producers and the public at large: Now, there- 
fore, be it 

Resolved hy the assembly and senate jointly , That the Legislature of the State 
of California at its forty-fourth session petitions the Congress of the United 
States to reconsider the transportation act of 1920, and urges Congress to elimi- 
nate the objectidnable features hereui pointed out, and to grant a rate struc- JQ 
ture that will not place a false earning power on a large fictitious railroad * 
capital, the jmyment of which is stifling to industries of the Pacific coast ; and !^. 
be It further ^ 

Resolved, That a copy of this joint resolution be sent to the President of the ^ 

United States, to the Interstate Commerce Commission, to the members of the ^ 

Committee on Commerce of the Senate, and to the members of the Committee on 
Interstate and Foreign Commerce of the House of Representatives, to the gover- 
nors of each of the Western States, and to each Member of the Senate and 
House of Representatives of the United States from the State of California. 



CONCUBRENT BESOLUTION OF THE TWENTY-THIRD GENEEAL ASSEMBLY OF THE STATE 

OF COLOBADO. 

House concurrent resolution No. 3, the senate concurring, to the Congress 
of the United States to so amend the transportation act, 1920, as to eliminate 
tlierefrom the rule of rate making as applied to intrastate rates, and to reserve 
to the States of the Union power with relation to intrastate rates, service, and 
facilities, and local questions affecting eemmon carriers within the States : 

Whereas the Interstate Commerce Commission through its interpretation of 
the transportation act, 1920, has indicated its purpose to assume for itself full 
and exclusive authority to regulate the railroads and all instrumentalities 
entering into the field of transportation, and thereby to divest the legislatures 
of the several States of substantially all power to regulate the intrastate rates 
and service Of the railroads within the respective States ; and 

Whereas in conformity with this policy and acting upon what it claims to be 
the Intent of Congress in the enactment of section 13(4) of the transportation 
act, 1920, the Interstate Commerce Commission has made orders which seek to 
compel increases and other changes in intrastate rates in a number of States, 
without regard or heed to the protests of the governments of those States; 
and 

Whereas the authority it has assumed for Itself permits the Interstate Com- 
merce Commission to wield the greatest power ever exercised by any body in 
r»eace times, which if allowed to take its logical course must inevitably develop 
into a bureaucratic system repugnant to the American theory of government ; 
and 

Whereas it 'is unjust and unnecessary to i)ermit the development of a system 
which will compel a citizen of Colorado or any other State either to forego relief 
for local transportation problems or seek it solely through the Interstate Com- 
merce Commission at Washington at great expense in time and money ; and 

Whereas before the passage by Congress of the transportation act, 1920, there 
was no serious conflict between Federal authority in the regulation of interstate 
commerce and State authority in the regulation of intrastate commerce ; and 
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Whereas all government, whether through Federal or State agency, is directed 
to the sole end of promoting the welfare and happiness of the people, it Is our 
firm conviction that it is neither sound nor practical government to deny to the 
people of the several States the undisputable benefits of State regulation of com- 
merce wtihin the States upon the assumption that to do otherwise may in some 
way be prejudicial to commerce between the people in the different States: 
Therefore be it 

Resolved by the Senate (the house concurring), That the General Assembly 
of the State of Colorado hereby respectfully petitions the Congress of the 
United States to so amend the transportation act, 1920, as to protect and pre- 
serve the powers of the several States with relation to intrastate rates, serv- 
ices, and facilities and the local affairs of the common carriers within the 
States, and to make such amendment or amendments in language so plain that 
the authority of the States in their respective territories shall be maintained 
without opportunity for misinterpretation ; and be it further 

Resolved, That the secretary of state of Colorado be, and hereby is, directed 
to transmit a certified copy of this resoluion to each United States Senator 
and each Representative in Congress from Colorado. 

Introduced and passed February 26, 1921. 



BESOLXJTION ADOPTED BY BOTH HOUSES OF THE 6E0BGIA LE6ISLATUBE. 

• 

Whereas In recent decisions of the Interstate Commerce Commission interpre- 
tations have been given the transportation act of 1920 such as gives to the 
Interstate Commerce Commission complete authority over the entire subject of 
transportation and Including the right to prescribe intrastate rates; and 

Whereas it means. In effect, the abrogation of all authority of State regula- 
tion to make and prescribe rates for intrastate movement of freight ; and 

Whereas the freight rates are In some Instances so burdensome and exces- 
sive at this time as to prohibit the movement of various commodities, and the 
passenger rates are so excessive as to deter travel to the end that the railroads 
are receiving less In passenger revenues than they Vould receive if a lesser rate 
were in effect: Therefore be it 

Resolved hy the House of Representatives of the State of Georgia (the Senate 
of Georgia concurring), That we call upon the Congress of the United States 
to so amend the transportation act of 1920, and In such plain language, that 
the authority of the States over Intrastate traffic in their respective States will 
be fixed and certain In language plainly declaring the right of States to pre- 
scribe intrastate rates; be It further 

Resolved, That a copy of this resolution be sent to each United States Senator 
and Congressman from the State of Georgia. 



HOUSE BESOLUTION NO. 12, PASSED BY TE KANSAS HOUSE OF BEPBESENTATIVES, 1921. 

Whereas the Interstate Commerce Commission of the United States has con- 
strued the Esch-Cummlns Act as conferring upon said commission full and com- 
plete authority over railways, the entire field of transportation, the traffic 
Itself, and all Instrumentalities and means of carrying It on, and by setting at 
naught the laws of the several States in regard thereto : Now, therefore, be it 

Resolved by the House of Representatives of the State of Kansas, That we 
urge our Senators and Members in Congress to use their Influence and best 
endeavor to have said transportation act so amended that it will in plain and 
concise language confer upon the several States full authority and jurisdiction 
over all railways within their respective territories. 



BESOLUTION ADOPTED BY LOUISIANA CONSTITUTIONAL CONVENTION, MAY 0, 1921. 

Whereas the Interstate Commerce Commission, through its interpretation of 
the transportation act, 1920, has Indicated Its purpose to assume for itself full 
and exclusive authority to regulate the railroads and all instrumentalities en- 
tering into the field of transportation, and thereby to divest the legislators of 
the several States of sustantlally all power to regulate the Intrastate rates and 
service of the railroads within the respective States ; and 

Whereas in conformity with this policy and acting upon what It claims to be 
the Intent of Congress In the enactment of section 13 (4) of the transportation 
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iict, 1920, the Interstate Commerce Commission has made orders which seek 
if) compel increases and other changes in intrastate rates in a number of States, 
without regard or heed to the protests of the government of those States ; and 

Whereas the authority it has assumed for itself permits the Interstate Com- 
merce Commission to wield the greatest power ever exercised by any body in 
peace times, which, if allowed to take its logical course, must inevitably develop 
into a bureaucratic system repugnant to the American theory of government; 
jmd 

Whereas it is unjust and unnecessary to permit the development of a system 
which will compel a citizen of Louisiana or any other State either to forego 
relief for local transportation problems or seek it solely through the Interstate 
Commerce Commission at Washington at great expense in time and money ; and 

Whereas before the passage by Congress of the transportation act, 1920, there 
was no serious conflict between Federal authority In the regulation of inter- 
state commerce and State authority in the regulation of intrastate commerce ; 
and 

Whereas all government, whether through Federal or State agency, is 
directed to the sole end of promoting the welfare and happiness of the people, 
it is our firm conviction that it is neither sound or practical government to 
deny to the people of the several States the undisputable benefits of State regu- 
lation of conunerce within the States upon the assumption that to do otherwise 
may in some way be prejudicial to commerce between the people of the differ- 
ent States: Therefore.be it 

Resolved hp this constitutional convention^ That the Congress of the United . ^ 

States is hereby respectfully petitioned to so amend the transportation act, ^, 

1920, as to protect and preserve the powers of the several States with relation c«^ 

to intrastate rates, services, and facilities, and the local affairs of the common ^ 

carriers within the States; and to make such amendment or amendments in r? 

language so plain that the authority of the States in their respective terri- ^ 

tories shall be maintained without opportunity for misinterpretation: And be ^ 

it further 

Resolved, That the secretary of this convention be, and hereby is, directed to 
transmit a certified copy of this resolution to each United States Senator and 
each Representative in Congress from Louisiana. 



CONCUBBENT RESOLUTIONS ADOPTED BY MICHIGAN LEGIflLATTJBE, 1921. 
A resolution reqnesting Congress to repeal the Esch-Cummins Act. 

Whereas the so-called Esch-Cummins Act, enacted by Congress at the last reg- 
ular session, places an unjust burden of taxation and transportation charges 
upon the people of the State of Michigan : 

Resolved by the house of representatives (the senate concurring) ^ That we 
earnestly and urgently petition the Congress of the United States to repeal the 
Esch-Cummins Act 

Resolved, That copies of this resolution be mailed by the clerk of the house of 
representatives and the secretary of the senate to the United States Senators 
for Michigan and to the Michigan Members of the National House of Represent- 
atives. 

A rcaolutlon memorlallzlngr Congress to restore to the States control of Intrastate railroads. 

Whereas the Congress of the United States has by the interstate commerce 
act, as amended by the transportation act of 1920, attempted to control the 
capital securities of railroad corporations organized under State sovereignty 
whose lines are built wholly within the State, thereby depriving the State of 
its control thereof, and indirectly placing under the control of the Interstate 
Commerce Commission all matters of improvements, extensions, betterments, 
abandonments, and discontinuance of railroad lines and facilities; and has 
attempted to deprive the State of its control* over capital securities of cor- 
porations created under its laws; of its control over exenslons, betterments, 
abandonments, and discontinuances of railroad lines wholly within the State; 
of its control of train service wholly within the State ; of its power over police 
regulations, grade separations, safety appliances, and sanitary terminals; and 
has established rates for interstate commerce, and the Interstate Commerce 
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Commission has assumed to set aside State freight and passenger rates for 
intrastate traffic, and has sought to deprive shippers and travelers of the riglit 
to complain of the confiscation of their property by the extortion pursuant to 
the orders of the Interstate Commerce Commission, of rates and fares "sub- 
stantially and unreasonably in excess of a fair return upon the value of the 
railway property held for and used in the service of transportation," and sucli 
action upon the part of the Congress of the United States as construed by the 
Interstate Commerce Commission has crippled manufacturing industries, de- 
stroyed the value of farms and of farm products, placed an unreasonable bur- 
den upon the public, enabled the railroads to pay extortionate and unreasonable 
costs of operation, crippled transportation, and impaired the general welfare 
of the people : Now, therefore, be it 

Resolved hy the house of representatives {the senate concurring) , That the 
Legislature of the State of Michigan urge upon all Members of the CongreBS 
of the United States, and particularly the Members thereof representing the 
State of Michigan, the amendment of the interstate commerce act as amended 
by the tran^wrtation act of 1920 so as to restore to the States the control 
of the capital securities of all railroad corporations created under the sover- 
eignty of the States and operating railroads wholly within the territorial 
limits jthereof, the control by the States of intrastate rates over intrastate 
traffic, and the authority of the States to compel service by railroads in the 
transportation of persons and property on the basis of a fair return upon the 
fair value of the used and useful property of the railroad company. 



CONCTJBEENT BESOLUTION PASSED BY BOTH HOUSES OF MINNESOTA LEOISLATUMC- 

Concurrent resolution memorializing Congress of the United States to nullify certain 
orders of the Interstate Commerce Commission affecting intrastate railroad rates and 
to amend the act to regulate commerce so as to render such orders in the future im- 
possihla 

Whereas in the so-called Esch-Cummins bill to amend the act to regulate 
commerce it was provided that the Interstate Commerce Commission should 
have authority to "make such orders as might in its judgment tend to remove 
any undue burden upon interstate or foreign commerce; 

Whereas there was widespread apprehension both in Congress and with the 
public generally that the inclusion of such a provision would almost, if not 
entirely, eliminate State control of intrastate railroad rates, for the reason 
that the commission might decide that any intrastate rates upon a lower basis 
than corresponding interstate rates would constitute such undue burden ; 

Whereas after much debate upon the question, both in committee and upon 
the floor of the House of Representatives, it was decided that such objection- 
able provision should be and the same was stricken out of the bill ; 

Whereas the Interstate Commerce Commission has, since the passage of the 
transportation act, 1920, interpreted section 13(4) of the act to regulate com- 
merce, to confer upon it the same power over intrastate rates which it wa» 
feared would result had said undue burden clause been included; and, pur- 
porting to act under the authority of said section, the commission has already 
made orders purporting to change entire systems of intrastate rates in the 
States of New York, Illinois, Minnesota, and Wisconsin, and has many similar 
proceedings now pending before it; 

Whereas the reason given by the commission for the orders in question would 
apply wherever intrastate rates are upon a lower basis than the corresponding 
interstate rates, so that, under its interpretation of said section 13(4), the 
legislatures of the several States have been deprived of substantially all power 
to regulate intrastate rates; 

Whereas the construction placed upon said section is not only in contra- 
vention of the tenth amendment to the Constitution of the United States but 
is directly contrai*y to the will of Congress as evidenced by its action when 
it removed said undue burden clause from the Esch-Cummins bill : Wherefore, 
it is 

Resolved by the house of representatives of the State of Minnesota (the 
senate concurring) j That the Congress of the United States be, and it is hereby, 
respectfully and earnestly petitioned to take such action as will nullify the 
orders of the Interstate Commerce Commis*sion hereinabove mentioned and 
to so amend the act to regulate commerce as to render such orders impossible 
in the future. 

Approved, April 8, 1921. 
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RESOLUTION ADOPTED BY THE NEBBA8KA SENATE FEBBUABY 17, 1921, AND BY THE 

HOUSE THE SAME DATE. 

Whereas the Interstate Commerce Commission last summer increased freight 
rates 35 per cent and passenger rates 20 per cent in a large territory west of 
tlie Mississippi River, and of which Nebraska is a part, In order to supply 
additional revenue to railroad carriers in the sum of more than $500,000,000 a ^ 
year in said territory; and 

Whereas In the consideration of Increaf^es on purely State traffic, passenger 
and freight, the Nebraska State Railway Commission, acting with full knowl- 
edge of the transportation needs within the State, denied that it was any part 
of the duty of shippers of Nebraska to pay excess rates in order to bolster 
up weak railroads in less prosperous States than Nebraska, and refused to 
approve the full increases provided by the Interstate Commerce Commission 
on interstate business; and 

Whereas the Interstate Commerce Commission, on the assumption that it has 
the right to Invade the powers of the States within their own borders, has just 
ordered the railroads to increase freight rates another 10 per cent and passenger 
rates 20 per cent, In defiance of the orders of the State commission and the 
statutes of this State, thereby seeking to add another $3,000,000 per annum 
to the high rates already being paid by the people : Therefore, be it 

Resolved hy the Senate of the Nebraska Legislature in session assembled, -^ 

That we indorse the efforts now being made by the railway commission and the r? 

attorney general to defend the sovereign police power of the State against fj 

further Federal encroachment and give them fuU support and such financial aid ^ 

as is necessary to carry through the struggle : And be it further ^^ 

Resolved f That we urge upon the Nebraska Members of Congress (that in the 
event the courts sustain the interpretation of law made by the Interstate Com- 
merce Commission) to give their support to amendments to that law which will 
restore to the State the very proper and necessary full supervision over the j^ 

rates of railroads within its borders : And be it further ■** 

Resolved, That a copy of these resolutions be respectfully transmitted to the Z^ 

Nebraska Members of Congress by the secretary of the senate. JCj 

2) 



ASSEMBLY JOINT BESOLUTION PASSED BY BOTH HOUSES OF NEVADA LEGISLATUBE 

IN 1921. 

JOINT RESOLUTION MemorializlDg the Congress of the United States to so amend the 
transportation act, 1920, as to eliminate therefrom the rule of rate making as applied 
to Intrastate rates, and to reserve to the States of the Union power with relation to 
Intrastate rates, services, and facilities, and local questions affecting common carriers 
within the States. 

Whereas the Interstate Commerce Commission, through its interpretation of 
the transportation act. 1920, seems to indicate its purpose to assume for itself 
full and exclusive authority to regulate the railroads and all instrumentalities 
entering into the field of transportation, and thereby to divest the legislatures 
of the several States of substantially all power to regulate the intrastate rates 
and service of the railroads vvithin the respective States ; and 

Whereas, in conformity with this policy and acting upon what it claims to be 
the intent of Congress in the enactment of section 13 (4) of the transportation 
act, 1920, the Interstate Conunerce Commission has made orders which seek to 
compel increases and other changes in intrastate rates in a number of States, 
without regard or heed to the protests of the governments of those States : and 
Whereas the authority it has assumed for itself permits the Interstate Com- 
merce Commission to wield unreasonable power ; and 

Whereas it is unjust and unnecessary to permit the development of a system 
which will compel a citizen of Nevada or any other State eitlier to forego relief 
for local transportation problems or seek it solely through the Interstate Com- 
merce Commission at Washington at great exi^ense in time and money ; and 

Whereas before the passage by Congress of the transportation act, 1920, there 
was no serious conflict between Federal auUiority in the regulation of interstate 
commerce and State authority in the regulation of intrastate commerce ; and 

Whereas all government, whether tlirough Federal or State agency, is directed 
to the sole end of promoting the welfare and happiness of the people, it is our 
firm conviction that it is neither sound nor practical government to deny to the 
people of the several States the indisputable benefits of State regulation of com- 






444 PROPOSED AMENDMENT TO TBANSPORTATION ACT, 1920. 

merce within the States upon the assumption that to do otherwise may in some 
way be prejudicial to commerce between the people of the different States: 
Therefore be it 

Resolved by the assembly {the senate concurnng) j That the Legislature of the 
State of Nevada hereby respectfully petitions the Congress of the United State* 
to so amend the transportation act, 1920, as to protect and preserve the powers 
of the several States with relation to intrastate rates, services, and facilities and 
the. local affairs of the common carriers within the States, in so far as the same 
shall not clearly and directly conflict with or discriminate against interstate 
rates, services, and facilities established by or under the authority of the In- 
terstate Commerce Commission and to make such amendment or amendment* 
in language so plain that the authority of the States in their respective terri- 
tories shall be maintained without opportunity for misinterpretation ; and be it 
further 

Resolved, That the secretary of the State of Nevada be, and he is hereby, di- 
rected to transmit a certified copy of this resolution to the United States Senate 
and House Committees on Interstate Commerce, respectively, and to each United 
States Senator and Representative in Congress of the State of Nevada. 



RESOLUTION PASSEp BY NEW YORK PUBLIC SERVICE COMMISSION, FIRST DISTRICT^ 

MACH 11, 1921. 

Whereas the transportation act, 1920, as construed by the Interstate Com- 
merce Commission, authorizes that commission to regulate not only the inter- 
state rates of public utilities but also all State rates which- are in supposed 
conflict with interstate rates on the theory that they unjustly discriminate 
against them ; and 

Whereas by this means the Interstate Commerce Commission has sought and 
is now seeliing to acquire control over all State rates, whether fixed by statute 
or franchises granted by the sovereign States ; and 

Whereas there now exists and will continue to exist a confiict between State 
and Federal authority regarding the right of the latter to regulate State rates, 
which has been productive of much litigation because of the rulings of the Inter- 
state Commerce Commission : Therefore be it 

Resolved, That the Public Service Commission of the State of New York, first 
district, respectfully petitions the Congress of the United States, and requests 
the Representatives of the State of New York in the Senate and Congress of 
the United States to have the transportation act, 1920, so amended that it wilt 
decline in clear and concise language the authority of the Interstate Commerce 
Commission and preserve to the sovereign States the powers which they con- 
stitutionally possess of regulating the rates and practices of intrastate carriers 
within their borders. 



CONCURRENT RESOLUTION PASSED BY BOTH HOUSES OF NORTH DAKOTA LEGISLATUREr 

1921. 

Whereas the Congress of the United States enacted the transportation act of 
1920, which said act amended the powers of the Interstate Commerce Com- 
mission; and 

Whereas the Interstate Commerce Commission pursuant to such amended 
powers has construed the act as giving them power to regulate, increase, and 
prescribe intrastate rates for transportation of persons and property entireljr 
within the States to the same extent that it exercises its jurisdiction over inter- 
state rates; and 

Wherefts the Interstate Commerce Commission is this day holding a hearing" 
in the city of Bismarck for the avowed purpose of investigating the entire body 
of intrastate rates, fares, and charges applicable solely within the State of 
North -Dakota, with a view to increasing said freight rates 35 per cent, and in- 
creasing said passenger rates 20 per cent, although the Board of Railroad Com- 
missioners of the State of North Dakota at a full hearing found that no increase 
was warranted, it appearing that the carriers, based upon their own book value 
of property devoted to common carrier purposes in the State of North Dakota,. 
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amounting to $185,440,198, are earning over $3,000,000 more per year than 6 
per cent upon such value ; and 

Whereas the North Dakota intrastate rates which it is their avowed purpose 
to increase 35 per cent, judging fron> the action taken in similar cases In con- 
nection with the intrastate rates of other sovereign States of the Union, are as 
high now and in some Instances higher than the Intrastate rates of Minnesota 
are with the Increase of 35 per cent ; and 

Whereas the increase of 35 per cent as Intended in the intrastate rates of 
North Dakota will make said rates 35 to 40 per cent higher than the level of 
intrastate rates In Minnesota : Be It 

Resolved, That the senate of North Dakota, the house concurring, memorialize 
the Congress of the United States, bringing to Its attention this condition of 
assuming Jurisdiction of Internal affairs of the State of North Dakota, urging 
the Congress of the United States to amend the Interstate commerce act (41 
Stat L., p. 474), section 13, paragraph 4, the section under which the Interstate 
Commerce Commission Is presuming to assert authority over internal affairs 
of this State, limiting said commission so that it can not authorize blanket in- 
creases in Intrastate rates. 



HOUSE CONCUBBENT BESOLXJTION 12, PASSED BT OKLAHOMA LEOISLATUBE. 

CONCURRENT RESOLUTION Memorializing the Congress of the United States to nullify 1} 

certain orders of the Interstate Commerce Commission affecting intrastate railroad 2i 

rates and to amend the act to regulate commerce so as to render such orders in the mmi 

future impossible. ^ 

Whereas, in the so-called Esch-Pomerene bill to amend the act to regulate < 

commerce, it w^as provided that the Interstate Commerce Commission should 
have authority to make such orders as might In Its Judgment tend to remove 
any undue burden upon interstate or foreign commerce ; 

Whereas there was widespread apprehension, both in Congress and with the 
public generally, that the Inclusion of such a provision would almost, If not ^ 
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entirely, eliminate State control of Intrastate railroad rates for the reason that 

the commission might decide that any intrastate rates upon a lower basis «^ 

than corresponding Interstate rates would constitute such undue burden; --^ 

Whereas after much debate upon the question, both In committee and upon ^ 

the floor of the House of Representatives, it was decided that such objection- 
able provision would be and the same was stricken out of the bill; 

Whereas the Interstate Commerce Commission has, since the passage of the 
transportation act, 1920, Interpreted section 13 (4) of the act to regulate com- 
merce to confer upon it the same power over Intrastate rates which it was 
feared would result had said undue burden clause been included; and, pur- 
porting to act under the authority of said section, the commission has already 
made orders purporting to change entire systems of Intrastate rates In the 
States of New York, Illinois, Minnesota, and Wisconsin, and has many similar 
proceedings now pending before it ; 

Whereas the reasons given by the commission for the orders in question would 
apply whatever Intrastate rates are upon a lower basis than the corresponding 
interstate rates so that under its Interpretation of said section 13 (4), the legis- 
latures of the several States have been deprived of substantially all power to 
repulate Intrastate rates: 

Whereas the construction placed upon said section is not only in contra- 
vention of the tenth amendment to the Constitution of the United States but is 
iirectly contrary to the will of Congress as evidenced by its action when it 
removed said undue-burden clause from the Esch-Pomerene bill : Wherefore it Is 

Resolved "by the House of Representatives of the State of Oklahoma, the 
Senate concurring, That the Congress of the United States be and Is hereby 
respectfully and earnestly petitioned to take such action as will nullify the 
orders of the Interstate Commerce Commission herein above mentioned and to 
5*0 amend the act to regulate commerce as to render such orders impossible 
in the future. 

Resolved, That the secretary of the State of Oklahoma be and he is hereby 
directed to transmit a certified copy of this resolution to each United States 
J^^'nator and each Representative in Congress of the State of Oklahoma. 

Passed March 8, 1921. 
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CONCURRENT RESOLUTION PASSED BY SOITTH DAKOTA LEGISLATURE, 1921. 

CONCURRENT RESOLUTION Memorialialng Congress to amend the transportation act, 
1920, so as to eliminate therefrom the rule of rate making and so as to preserve to tbe 
states control of intrastate affairs of common carriers. 

Whereas by the provisions of section 15a of the transportation act, 1920, 
approved February 28, 1920, the Congress of the United States prescribed " that 
during the period be^nning March 1, 1920, the commission shall take as such 
fair return a sum equal to 5i per cent of such aggregate value but may, in its 
discretion, add thereto a sum not to exceed one-half of 1 per cent of such aggre- 
gate value to make provision in whole or in part for improvements, betterments, 
or equipment, which, according to the accounting system prescribed by the com- 
mission, are chargeable to capital account," and thereby enacted a rule of 
rate making, so called, to be observed by the Interstate Commerce Commission 
in exercising its power to prescribe interstate rates ; and 

Whereas the result of such rule of rate making, so called, Is practically to 
guarantee to common carriers annual het earnings from operations and to 
remove the incentive for care and economy and expenditures for operating; 
and 

Whereas the policy embodied in such rule of rate making is, in the opinion 
of the Legislature of the State of South Dakota, detrimental to the public 
interests; and 

Whereas by several provisions of the transportation act, 1920, approved 
February 28, 1920, the Congress of the United States vested broad powers in 
the Interstate Commerce Commission, which that commission is attemptiag to 
exercise with a view to controlling interstate commerce and the instrumen- 
talities thereof and with a view to preventing discriminations against and 
burdens upon interstate commerce, in such a way as to deprive the several States 
of their right to regulate, under the police powers, intrastate rates, services, 
and facilities, and the local affairs of common carriers : Therefore be it 

Resolved l>y the House of Representatives of the Stcute of South Dakota, the 
Senate conourring, That the Legislature of the State of South Dakota hereby 
petitions and memorializes the Congress of the United States so as to amend 
the transportation act 1920, as to eliminate therefrom the rule of rate making, 
so called, and to so define and curtail the powers of the Interstate Commerce 
Commission as to protect and preserve the powers of the several State commis- 
sions with relation to intrastate rates, services, and facilities and the local 
affairs of common carriers within the State ; and be it further 

Resolved, That the secretary of State of South Dakota be and he is hereby 
directed to transmit a certified copy of this resolution to each United States 
Senator and each Representative in Congress of the State of South Dakota. 



CONCUBRENT RESOLUTION CONCERNING CONTROL OF INTRASTATE AFFAIRS OF COiUMON 
CARRIERS, PASSED BY BOTH HOUSES OF SOUTH CAROLINA LEGISLATURE. 

Whereas by the provisions of section 15a of the transportation act, 1920, ap- 
proved February 28, 1920, the Congress of the United States preiscribed " that 
during the period beginning March 1, 1920, the commission shall take as such 
fair return a sum equal to 5^ per cent of such aggregate value, but may, in 
its discretion, add thereto a sum not to exceed one-half of 1 per cent of such 
aggregate value to make provision in whole or in part for improvements, better- 
ments, or equipment, which, according to the accounting system prescribed by 
the commission, are chargeable to capital account." and thereby enact a rule 
of rate making, so called, to be observed by the Interstate Commerce Com- 
mission in exercising its power to prescribe just and reasonable interstate 
rates; and 

Whereas the result of such rule of rate making, so called, is practically to 
guarantee to common carriers annual net earnings from operations and to re- 
move the incentive for care and economy and expenditures for operations ; and 

Whereas the policy embodied in such rule of rate making is, in the opinion of 
the Legislature of the State of South Carolina, detrimental to the public in- 
terests; and 

Whereas by several provisions of the transportation act, 1920, approved Feb 
ruary 28, 1920, the Congress of the United States vested broad powers in the 
Interstate Commerce Commission which that commission is attempting to ex- 
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ercise with a view to controlling interstate commerce and the instrumentalities 
thereof and with a view to preventing discriminations against and burdens upon 
interstate commerce, in such a way as to deprive the several States of their 
right to regulate, under the police powers, intrastate rates, services, and 
facilities, and the local affairs of common carriers: Therefore be it 

Resolved hy the Senate of the State of South Carolma, the House of Repre- 
setUativea concurring, That the Legislature of the State of South Carolina 
hereby petitions and memorializes the Congress of the United States so to 
amend the transportation act, 1920, as to eliminate therefrom the rule of rate 
making, so called, and to so define and curtail the powers of the Interstate 
Commerce Commission as to protect and preserve the powers of the several 
State commissions with relation to intrastate rates, services, and facilities and 
the local affairs of common carriers within the States. And be it further 

Resoli>ed, What the clerk of the senate be, and he is hereby directed to 
transmit a certified copy of this resolution to each United States Senator and 
each Representative. in Congress of the State of South Carolina. 



CONCUBRENT RESOLUTION PASSED BY TEXAS LEGISLATURE, 1921. 

Whereas there is now pending in the various courts of the State, both Federal 
and State, litigation involving the validity of the constitution and laws of 
Texas and which will result in testing the validity of the Cummins-Esch bill 
in its features wherein encroachments are made upon the proper provision and 
jurisdiction of the railroad commission of Texas and the constitution and 
laws of the State of Texas ; and 

Wliereas the attorney general is now faithfully representing the State of 
Texas to the best of his ability and the means at his hands ; and 

Whereas we recognize that it is the duty of the lawmaking power of this 
State to render the proper aid and support : Therefore, be it 

Resolved hy the Senate of the State of Texas (the House of Represetitatives 
concurring), That we commend the attorney geuefi^al and the railroad commis- 
sion of Texas in their efforts to uphold the constitution and laws of Texas, and 
pledge to them all necessary and proper aid and assistance. 

97096— 22— PT 2 8 
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CONCURRENT RESOLUTION PASSED BY BOTH HOUSES OF IOWA LEGISLATURE, 1921. 

Whereas the recent decision of the Interstate Commerce Commission in the m 

Illinois rate case interprets the Esch-Cummins Act as giving them complete ^ 

authority ever the railways, the entire field of transportation, the trafllc itself, .^ 

and all the instrumentalities and means of carrying it on ; and ic 

Whereas it means that the law of the States- and their officers are defied and if; 

that the Interstate Commerce Commission has assumed exclusive authority v^ 

over the railways; and "^ 

Whereas wheat, com, live stock, and all farm products are being marketed 
at a heavy loss to the farmer ; and 

Whereas the freight and passenger rates are already burdensome to the 
producers and consumers, with the likelihood that the railroads will ask for 
farther increase in rates, with no consideration apparently having been given 
in the recent raise as to the low cost of constniction and operation in the 
prairie States, with no completed valuation of the railways, or as to the 
fact that the railways in these States have not millions invested in depots and 
terminals, we consider it unwise to confer upon the Interstate Commerce Com- 
mission the greatest power ever given to a body of men in peace times : There- 
fore be it 

Resolved hy the senate, the house oorwurHnfig, of the thirty-ndnth general 
assembly, That we call upon Congress to so amend the transportation act and 
in such plain language that the authority of the States over intrastate traffic 
in their respective territories will be maintained without an opportunity for 
misinterpretation. Be it further 

Resolved, That a copy of this resolution be sent to each United States Senator 
and Congressman from Iowa. 
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The attorney general is authorized to employ such additional assistants as 
he deems necessary, not exceeding two in number, and assign them to the 
duties of his office in order that his two assistants handling the railway liti- 
gation growing out of the passage of the Cummins-Bsch bill may devote their 
entire time to such litigation. 



HOUSE JOINT MEMORIAL NO. 4, PASSED BT BOTH HOUSES OF UTAH LEGIBLATUBK-' 

STATE SIGHTS OVER RAILWAYS. 

t 

To the Senate and House of Representatives of the United States in Congress 
assembled: 

Your memorialists, the governor and Legislative Assembly of the State of 
Utah, respectfully represent: 

That the Interstate Commerce Commission in recent decisions interprets the 
transportation act of February 28, 1920, as giving that body complete authority 
over the railways, the entire field of transportation, the traffic Itself, and all 
the instrumentalities and means of carrying it on. 

That such interpretation and such assumption of complete and exclusive au- 
thority over the railways defies and sets at naught the sovereign rights and 
laws of Utah, and other States enacted to give the said States proper regula- 
tory supervision over railways within their own borders. 

That we believe it unwise and against the interests of the public to vest 
such power and authority in the Interstate Commerce Commission. 

Therefore we respectfully urge that Congress amend the said transportation 
act so as to provide without possibility of misinterpretation that the authority 
of the States over railways within their own borders shall be recognized, upheld, 
and maintained. 

Approved March 4, 1921. 

JOINT RESOLUTION MEMORALIZINO THE CONGRESS OF THE UNITED STATES FOB AMEND- 
MENTS TO THE ACT TO REGULATE COMMEBOE AND TO THE TRANSPORTATION ACT 
OF 1920. 

Whereas the Interstate Commerce Commission has so construed the trans- 
portation act of 1920, generally known as the Esch-Cummins Act, as to cause It 
to make orders advancing freight rates and passenger fares applicable to intra- 
state transportation in disregard of State laws and the orders of State com- 
missions; and 

Whereas such construction of said act is in direct contravention of the under- 
standing had at the public hearings on the Esch-Cummins bill, as repeatedly 
stated by its patron, Senator Cummins, who has consistently, stated that the 
effect of said act was never intended to interfere with the jurisdiction of State 
commissions over intrastate rates and fares, except to the extent already defined 
by the United States Supreme Court in the Shreveport cases ; and 

Whereas in certain recent cases the Interstate Commerce Commission has 
asserted that under said transportation act of 1920 it has the same authority, 
over electric railroads that it has asserted in steam railroad cases, thereby 
abridging the constitutional regulatory powers of the States ; and 

Whereas it has. been shown to be impracticable for the Interstate Commerce . 
Commission to attempt to supervise the distribution of cars on an equitable 
basis as between individual shippers throughout the United States, and there 
should be some governmental authority within reasonable reach to which appeal 
can be made to provide such equitable distribution of cars ; and 

Whereas by the said transportation act of 1920 the Interstate Commerce Com- 
mission is given exclusive authority to authorize the total abandonment of 
lines of railroad, and has exercised this authority at long range, with apparent 
lack of complete information as to the local conditions : Therefore be it 

Resolved by the Senate of Virffinia (the House of Delegates concurring) ^ That 
we urge upon our Senators and Representatives in Congress to so amend the 
existing legislation as to clearly define and limit the powers of the Interstate 
Commerce Commission, so that no intrastate rate or fare may be changed or set 
aside without proof by competent evidence and upon findings of fact made that 
the same injures a person or persons, or a locality or localities engaged in 
interstate commerce to such an extent as seriously to diminish the business ot 
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such person or persons or seriously to retard growth and development of such 
locality or localities. 

Resolved further. That our representatives in Congress are requested to advo- 
cate the incorporation in such amendatory legislation throygh the Capper or 
Nicholson bills, or in some other way, a declaration of the purpose of Congress 
to recognize the rights of the several States to exercise full and final jurisdiction 
over all rates for intrastate transportation which do not injure persons or 
localities engaged in interstate commerce in the manner aforesaid ; and 

Resolved further. That said representatives in Congress be respectfully urged 
to advocate such legislation that the regulatory authorities of the States may 
make reasonable orders and regulations, not in <*onflict with the Federal law 
or with lawful orders of the Interstate Commerce Commission, requiring cars 
within the respective borders of such States tol)e equitably distributed to ship- 
pers desiring same ; and 

Resolved further. That our representatives in Congress be respectfully urged 
to advocate an amendment under the law so that certificates of convenience 
and necessity granted by the Interstate Commerce Commission shall not purport 
to relieve the carriers obtaining the same from conforming to the laws of the 
States with respect to construction and operation within the States for intra- 
state transportation or with respect to the abandonment of such transportation r 
and 

Resolved further. That copies of the foregoing preamble and of these resolu- 
tions be forwarded by the clerk to each Senator and Member of the House of n 
Representatives in Congress from Virginia and to the chairmen of the Senate au 
and House Committees on Interstate and Foreign Commerce. rj 

Agreed to by the senate, January 25, 1922. 3C 

O. V. Hanoeb, < 

Cleric of Senate, 2Ci 

Agreed taby the house of delegates, January 26, 1922. 

Jno. W. Williams, 
Clerk of House of Delegates and Keeper of the Rolls of Virginia, 
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JOINT resolution PASSED BT BOTH HOUSES OF WISCONSIN LEOISLATUBE, 1921. I^ 

On the part of the several States of the Union, requesting the Congress of the 
United States to call a convention for the purpose of proposing an amendment 
to the United States Constitution for the purpose of further strengthening the 
tenth amendment tx) said instrument to further safeguard the self-governing 
IK)wer of the States and to njore specidcally define the powers of the Federal 
Government so as to restore to the people the rights of home rnlo as originally 
intended by the Federal Constitution : 

Whereas tJie National Government of the United States has during the past 
several years assumeil the exercise of powers both by legislative enactment, 
Executive order, and even subordinate department order, the latter orders as- 
suming the sanction of law, all of which assumption of power on the part of 
the said National Government and its agencies is destroying the self-governing 
rights of the people of the several States and striking at the foundation of 
the fundamental principles on which the Republic was established. The as- 
sumption of sai<l powers to a great degree were justified as in time of war, 
but the continued application of the principles of same as to peace conditions 
«re unauthorized and unwarranted. The States have lost control of the regu- 
lation of railroads and the rates to be charged thereon on lines within their 
borders, and such regulation has been assumed by a national body which arbi- 
trarily enforces its decrees. The National Governm€fnt is constantly seelslng • 
by the method of national bonuses to the several States, and by other similar 
methods, to undermine the self-governing rights of the States and make the 
National Government supreme, even as to the minor details of regulation. 

The foregoing is only a few of the many instances in which the underlying 
principles on which the Republic was founded are being cast aside, and the 
flag of national domination has been raised as a standard in place of the self- 
reliant flag of home rule. The present policy contemplates no longer that the 
people should uphold the National Government, but that the National Govern- 
ment should uphold tJie people. The inspiration of a great nation no longer 
comes from the ranks of the people, but rather issues from the top by national 
edict. Federal officials are found in every quarter of the land whose duties 
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have heretofore been unheard of. The people are no longer controlling the 
Government, but the Government is controlling the i)eople. The elasticity of 
the Republic by which the features adapted to each State and each locality is 
being slowly and purely destroyed. The day of awakening has arrived, and the 
growing power of the National Government must be further curtailed by spe- 
cific constitutional amendment clearly defining the powers of Congress and 
reserving all other powers to the several States of the Union and to the people, 
as is contemplated In the tenth amendment to the organic law of the Republic : 
Therefore be it 

Resolved by the senate {the assembly eoncuiriiiff) , That the Wisconsin Legis- 
lature call upon the legislatures of the several States of the Union to apply to 
the CJongress of the United States requesting that body to call a convention 
for the purpose of proposing such amendment or amendments having for its 
or their purpose the preservation of the self-governing rights of the States and 
the principle of home rule for the people thereof, and to restore to the States 
and to the people certain rights now exercised by the National Government 
and the several departments thereof contrary to the intent of the Federal 
Constitution; be it 

Resolved further. That a copy of these resolutions properly attested by the 
presiding officer of both houses be transmitted to the governor of each of the 
several States of the Union, with the request that the same be transmitted to 
the legislatures of the several States now in session and to such sessions of 
said legislatures which may hereafter be convened. 



[Resolutions adopted by the National Association of Railway and Utilities Commissioners 
at its thirty- third annual convention, Atlanta, 6a., October 11—14, 1921, and presented 
before the Committee on Interstate Commerce of the United States Senate at a bearing 
on modifications of transportation act, 1920, and covering S. 1150 and S. 2510.] 

BESOLUTION RELATING TO AMENDMENT OF THE RATE-MAKINO SECTIONS OF THE INTER- 
STATE COMMERCE ACT, AS AMENDED BY THE TRANSPORTATION ACT, 1020. 

• 

Whereas the Interstate Commerce Commission, under authority claimed to 
have been conferred upon it by the transportation act of 1920, has made orders 
advancing railroad rates applicable to intrastate transportation in 24 States, 
in disregard of State laws and orders of State commissions, and has instituted 
investigations, upon the petition of carriers, which are now in progress, look- 
ing toward the advancing of railroad rates and express rates in several other 
States; and 

Whereas section 15a of the interstate commerce act,. as amended by the trans- 
portation act, provides that the commission, under the group plan of rate mak- 
ing contained in said section, shall fix an aggregate value of all lines within 
each rate group and shall make rates that will yield an aggregate fixed return 
on such aggregate value ; and 

Whereas, under such group plan, the worthless roads of the country — ill- 
considered ventures, duplicated lines, speculative enterprises, and roads that 
have served their useful purpose and outlived the industries which once justi- 
fied their construction — are valued with the good, and the good roads are given 
the right to earn upon their own value and also upon the value attributed to 
such worthless roads, which can not earn because they perform no sufficiently 
useful service in the actual movement of traffic to enable them to earn ; and 

Whereas the group plan, if carried out, will necessarily enable some carriers, 
in the exact words of said section loa, " to receive a net railway operating? in- 
come substantially and unreasonably in excess of a fair return upon the value 
of their railway property " ; and 

Whereas the Interstate Commerce Commission has attempted to make rates 
according to said group plan, and has asserted the power under said i)lan to 
raise rates within one State to meet deficits in earnings incurred in other States; 

and 

Whereas unjust and unreasonable rates have thereby been imposed upon the 

public; and 

Whereas the people of the several States, under the interstate commerce act. 
as amended, as interpreted and administered by the Interstate Commerce Coin- 
mission, have been deprived of their accustomed powers of self-government; 

Therefore be It . . 

Resolved, That we urge upon Congress immediate legislation, at the present 

session, which shall so amend the interstate commerce act as clearly to dertne 
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and limit the power of the Interstate Commerce Commission, so that no intra- 
state rate may be changed or set aside without proof by competent evidence, 
and upon findings of fact made, that the same is noncompensatory and injures 
a person or persons or a locality or localities engaged in interstate commerce to 
such an extent as seriously to diminish the buiness of such person or persons, 
or seriously to retard the growth and development of such locality or localities. 

Resolved further, That it is the sense of this association that the group plan 
of making rates prescribed by said section 15a is uneconomic and unsound and 
that the attempt, under its provisions, to produce returns upon roads that are 
unable to earn returns themselves, has placed an unjust burden upon the busi- 
ness of the Nation, from which it should be relieved by the immediate repeal of 
said section 15a; and 

Revolver further, That, as an aid in the construction of the interstate com- 
merce act by the commission and the courts. Congress is requested to incorporate 
in such amendatory legislation a declaration of the purpose of Congress to recog- 
nize the right of the several States to exercise full and final jurisdiction over 
all rates for intrastate tansportation which do not injure persons or localities 
engaged in interstate commerce in the manner aforesaid. 

BESOLUTTON RELATING TO ELECTRIC BOADS. 

Whereas in Omaha and Council Bluffs Street Railway Company v. The Inter- 
state Commerce Commission (330 U. S. 324), arising out of an attempted exer- 
cise of jurisdiction over the interurban electric railroad between Omaha, Nebr., 
and Council Bluffs, Iowa, it was ruled by the Supreme Court that Congress had 
not granted to the Interstate Commerce Commission any such jurisdiction ; and < 

Whereas in various cases which have since been before sa'd commission, the ^ 

commission has indicated an increasing disposition to disregard that decision 
and to assert and extend its authority over electric railroads that engage to any 
extent in interstate transportation ; and 

Whereas in William Wylie Beall v. Wheeling Traction Co., the commission 
has asserted that under the transportation .act of 1920 it has, as to electric rail- 
roads, the same authority to prescribe intrastate fares that it has asserted in 
numerous steam railroad cases, and has exercised such claimed authority to ad- 
vance franhcise fares within the State of Ohio ; and 

Whereas the logical effect of that decision, if the same is valid, is to subordi- 
nate the power of the States in the regulation of electric railroad rates to the 
Federal commission, and practically to destroy the same as to a great part of 
the mileage of the country : Therefore be it 

Resolved, That Congress be, and hereby is, respectfully urged to consider the 
situation that has come into existence as aforesaid, and to make such amend- 
ments to the existing law as shall make clear the extent to which, if at all, 
the Interstate Commerce Commission is intended to be vested with jurisdiction 
over electric railroads. 

BESOLtJTION BELATING TO CAB SERVICE. 

Whereas it is impracticable for the Interstate Commerce Commission to at- 
tempt to supervise the distribution of cars as between individual shippers 
throughout the United States, and 

Whereas there should be some governmental authority within reasonable 
reach to which appeal can be made to require equitable distribution of cars 
without regard to whether the same are to be used for shipments interstate 
or intrastate : Therefore be it 

Resolved, That Congress be respectfully urged to amend the interstate com- 
merce act in such way that the regulatory authorities of the States may make 
reasonable orders and regulations, not in conflict wtih Federal law, or with law- 
ful orders of the Interstate Commerce Commission, requiring cars within the 
respective borders of such States to be equitably distributed to shippers desir- 
ing same, without regard to whether they are desired for use in shipments that 
are interstate or intrastate. 

■ 

RESOLUTION BELATING TO AMENDMENT OF THE VALUATION ACT. 

Whereas there are now pending in the House and Senate of the National 
Congress bUls Introduced by Congressman Sweet (H. R. 6048) and Senator 
Cummins (S. 531) respectively, each to amend section 19-a of the Interstate 
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commerce act (which section is commonly referred to as the valuation act) so 
that the Interstate Commerce Commission shall not be required to include in its 
valuations of railroad properties any estimates of hypothetical damages for 
present cost of condemnation and damage in excess of present value, or original 
cost, of railroad lands, and 

Whereas the present value of railroad lands, as appraised by the commission, 
and as the same will be included in the commission's valuations, if the proposed 
amendment shall be made, include in the aggregate a vast increase in value 
above the cost actually incurred by the railroads in the acquisition of their 
lands, and also vast sums rep];esenting the present value of lands which were 
granted free to the railroads by the Federal Government and by the States and 
subdivisions thereof, and by individuals, and 

Whereas the inclusion of such present value will constitute generous treat- 
ment to the railroads, and the inclusion of hypothetical expenditures on ac- 
count of imaginary present condemnation of lands, ** in excess of present value 
or original cost," would result in inmoiense increases in railroad values and 
increased demands for railroad revenues to pay returns thereon, with resulting 
unjust and unreasonable rates : Therefore be it 

Resolved, That this association urges the prompt passage of the proposed 
amendment as an act of plain justice to the public. 

BESOLUnON RELATING TO CERTIFICATES OF CONVENIENCE AND NECESSITY. 

Whereas by the transportation act of 1920, the Interstate Commerce Com- 
mission was, in terms, given exclusive authority to grant certificates of con- 
venience and necessity for construction and abandonment, not only of railroad 
lines which are interstate in character, but of railroad lines lying, or to be con- 
structed, wholly within one State, and 

Whereas the Federal Government ought not to undertake to authorize State 
railroads engaged in intrastate transportation, which have often been con- 
structied, in part, by public aid from the State or subdivisions thereof, to 
abandon intrastate operation without authority from the State: Therefore 

be it 

Resolved, That Congress be respectfully urged to amend the existing law so 
that certificates of convenience and necessity granted by the Interstate Com- 
merce Commission shall not purport to relieve the carriers obtaining the same 
from conforming to the laws of the States with respect to construction, «ind 
operation within the States for intrastate transiX)rtation, or with respect to the 
abandonment of such transportation. 

I also ask leave to insert resolutions, presented to the Senate committee by 
the chairman of the Nevada commission, at page 171 of the Senate hearing on 
S 1150, which resolutions were adopted by the Intermediate Rate Association, 
comprising five State commissions and nearly one hundred farm bureaus, com- 
mercial and Industrial organizations in convention at Salt Lake C?ity, Utah, 
June 13, 1921 [reading:] ^ ^^ ^ ^^ ^ ^^ 

" Whereas the Interstate Commerce Commission under its construction or the 
transportation act of 1920 has assumed jurisdiction over all matters, interstate 
and intrastate, relating to rates, fares, and charges, directly or indirectly, of 

the common carriers of the country ; and ^ ^. ^ .,. ,^ ^ , ^ 

" Whereas we believe that such assumption of authority by the Federal Gov- 
ernment constitutes an unwarranteil and unconstitutional encroachment upon 
reserved and inherent rights and powers of the sovereign States; and 

" Whereas we believe that such delegation of power to the Federal Govern- 
ment if it were consitutional, would be inadvisable, since obviously because of 
the great distance from the seat of Government, it would have to be adminis- 
tered through subordinates unfamiliar with local conditions; perhaps disin- 
terested in the growth and development of districts far removed from the 
Capital and having no personal feeling of responsibility in the momentous 
problems before them ; and 

" Whereas we believe that the transportation act of 1920 should be imiue- 
diatelv amended so as to remove any possible ambiguity relating to State and 
Federal jurisdiction, and that the exclusive power of the States over matters 
of Durelv internal character should be at once reaffirmed and so thoroughly 
and definitely established that there can never again be a question of doubt 
raised with reference thereto : Therefore be it 

*^80lved. That the Intermediate Rate Association, In convention assembled, 
record the unalterable opposition to centralized Federal control over intrastate 
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Commerce and that it urge upon Congress the necessity of at once amending 
the transportation act of 1920 in consonance with the views herein expressed ; 
aud be it 

" Resolved further. That copies of this resolution be sent to our delegates in 
Congress, with the request that they immediately caucus and determine which 
of the various bills now pending before Congress is best suited for the accom- 
plishment of the purpbse herein designed, and that thereafter united, concerted, 
and vigorous efforts be constantly made for its passage at the earliest possible 
date of the present session." 

" Whereas that section of the transportation act known as section 15a, carry- 
ing a mandate to the Interstate Commerce Commission to fix such rates as will 
insure a return of 5i per cent or 6 per cent on the aggregate value of the rail- 
road property has resulted in the levying of rates which have stifled commerce 
and prevented the free movement of commodities ; and 

"Whereas the agricultural and horticultural interests of the entire Nation 
are to-day practically at a standstill, the food products unable to reach the con- 
suming markets, largely as a result of rates that have been fixed under the pro- 
vision of this section of the transportation act: Therefore be it 

•' Resolved, That the Intermediate Rate Association, in convention assembled, 
urges upon Congress immediate legislation for the repeal of this section of the 
act to regulate commerce and the support of Senate bill 1150, introduced by 
Senator Capper, or any other similar measure." 

Mr. Pabkeb. Mr. Sweet, have you any questions? ^ 

Mr. Sweet. Not at this time. 3* 

Mr. Pabkeb. Have you, Mr. Merrltt? pi 

Mr. Mebbitt. No; I have no questions. 2 

The Chaibman. Mr. Mapes? I want to turn the witness over to you gen- ^ 

tlemen one at a time, and let you cross-question him as far as you wish. ^ 

Mr. Mapes. I want to ask Mr. Benton one question in regard to this first ^ 

amendment Suppose the Interstate Commerce Commission should make an 3 

order which, in practical effect, told the State commissions to keep their hands . 3. 

off the matter of the distribution of cars. 

Mr. Benton. That presents a question that has never occurred to me before, 
but I do not apprehend it would do that. If Congress passes a section like 
this, I have not the slightest idea the commission ever would attempt to nul- 
lify it ; and it is a serious question whether such an order as you suggest would 
have any legal effect. I think the court would say that what Congress meant 
was that State orders should not be permitted to impede the performance of 
any orders of the Interstate Commerce C(Hnmission made in the exercise of 
its power to require car service ; that no State might order that such and suQh 
cars should be held in State service when the Interstate Commerce Commission 
found it necessary to order them sent into another State where they were more 
needed. If the Interstate Commerce Commission sought to make an order 
which would nullify a statute of Congress, I think the court would not sus- 
tain it. 

Mr. Mapes. We have heard your explanation of the specific recommendation 
with reference to paragraph 3 of section 13. I would like to ask you this ques- 
tion about that particular paragraph : If the provisions of that paragraph were 
made mandatory upon the Interstate Commerce Commission, would that to 
uome extent meet your criticism of it? 

Mr. Benton. It would meet the criticism which has been presented here in 
part, but it would not offer any effective or substantial relief, for the reasons 
that I have stated. In other words, the Interstate Commerce Commission by 
agreement can not divest itself of jurisdiction. I would rather not get into a 
«Ii8cus8ion of that particular part of it if I can avoid it today. The part of 
»ection 13(3) that is presented here makes one change only in the existing 
law. It drops out the specific provision that carriers may institute these double 
proceedings. 

Mr. Mapes. You made one statement yesterday which, unqualified, seemed to 
me to be pretty broad* If I understood you correctly, you said, in substance, 
that you thought the Interstate Commerce Commission ought to have the 
dominant control over every intrastate rate. Here is your statement in the 
record; I was not attempting to use your language at all In the statement I 
ju8t made: 

"I want to disabuse the minds of every one of any idea that there is any 
commission that is asking to have given to the commission or to the State 
exclusive control over the intrastate rates of any of these interstate carriers." 

Mr. Benton. I said that. 
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Mr. Mapes. I want to ask you this: You mean by that, I take it, that yon 
want the orders of the State commissions to be the subject of review by the 
courts, and not subject to review by the Interstate Commerce Commission as 
far as strictly intrastate traffic is concerned? 

Mr. Benton. I want the intrastate rates to be subject to that same kind of 
review, and the single review, that they were before the transportation act 
was passed — that is, as to their amount, by the courts, ilnder the fourteenth 
amendment, which protects the revenues of carriers,* and as to their dis- 
criminatory character by the Interstate Commerce Commission, under the 
commerce clause of the Constitution. 

Mr. Mapes. That review was the review by the courts and not by the Inter- 
state Commerce Commission? 
Mr. Benton. Yes. 

The Chairman. Mr. Burroughs have you any questions? 
Mr. BuBROUGHS. Mr. Benton, a day or two ago you were discussing the matter 
of cooperation between the Interstate Commerce Commission and the State com- 
missions, and I understood your position to be rather one of criticism of the 
Interstate Commerce Commission, because of the fact that it had not sho^*n 
more of a disposition to cooperate with the State commissions since the trans- 
portation act was passed. Is that correct? 

Mr. Benton. Mr. Congressman, I intended to present the facts, and I hoped 
that the facts would be permitted to speak for themselves without my beirfg 
asked to draw inferences from them. If the facts imply criticism, it is an 
inplication that arises from the facts. If they do not imply criticism, then they 
will not be considered in that way. 

Mr. Burroughs. But your position, as I understood it, was that on the facts 
as you stated them there might well have been cooperation? 

Mr. Benton. Mr. Congressman, I do not want to dodge at all any expression 
of my judgment as to what would have worked out best under the law. I think 
it is very unfortunate that the Interstate Commerce Commission, in applying 
the law, did not use those provisions in the consideration of the various cases 
before it in which these State orders have been made. I believe if it had done 
that, that a very different situation than exists to-day might have existed. 

Mr. Burroughs. I thought I understood you that way. What would you 
say as to its being practicable for the Interstate Commerce Commission to ask 
for joint hearings with the State commissions in cases where rates are — as in 
many States they are — fixed by statute law in these States, and where on that 
account, as I understand it, the State body would not have any power to act? 

Mr. Benton. Mr. Congressman, without any hesitation, I can answer that 
question, because a formal statement about it, representing the views of the 
officials of the association I speak for, is on record. In the communication sent 
to Commissioner Clark it was suggested that it was entirely proper and de- 
sirable — though those words were not used — to have a conference in such a 
case, for the reason that it might appear that as to all of the rates complained of, 
or as to some of them, when the facts were fully understood, the statutory 
rates would not be found discriminatory — as, for example, the 5-cent rates in 
New York State, fixed by statute. There might be this other advantage: It 
might appear that for the purpose of bringing any such rates within the State 
as were proper into harmony with the Interstate rates, the Interstate Commerce 
Commission should change certain of its rates. And, furthermore, the result 
of that conference might be that both commissions would feel that the State 
statute ought to be repealed, and the State commission could go back to its 
State and ask the State legislature to repeal the statute. 

In the Iowa case, if I may mention it, the case came on to be argued in the 
first part of last year. The Iowa Legislature was just on the point of coming 
together. Commissioner Guiher, of that State, had been one of the three men 
who sat with the Interstate Commerce Commission. The State commission had 
allowed the freight increase to take effect in full. It was urged upon the Inter- 
state Commerce Commission that an appropriate thing to do would be to let the 
rate fixed by Congress in section 208a — ^namely, 3 cents — stand until the State 
might have a reasonable opportunity to act by itself before the Federal Govern- 
ment should impose its will in the form of an order. 

Mr. Burroughs. So that your position and the position of the association which 
you represent was as shown by the records you have referred to, and is that even 
in such cases where the rate Is fixed by the statute law of the State itself, it may 
be advisable to hold joint hearings, and that cooperative action may well be 
useful? 
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Mr. Bekton. Yes. 

Mr. Burroughs. Would you think that in cases where the order of the State 
commission Itself is in question it would be helpful in a hearing involving the 
State rates fixed by that order to have the State commission called into confer- 
ence to sit in joint sef^sion with the Interstate Commerce Commission? 

Mr. Benton. Yes ; my judgment is it is even more apparent ; and the reasons, 
if you desire it, I will try to state very briefly. There are, we will say, two sets 
of rates, one made by an X)rder of the Interstate Commerce Commission, the other 
made by an order of the State commission. It is to be assumed, and the assump- 
tion is in accordance with tlie facts, that both of those commissions have sought. 
In making their orders, to act properly and make right rates. One of them may 
have some information or a viewpoint about it which the other one did not have. 
If they can sit down about a table, and seriously seek to bring about a right rela- 
tionship, as they always will if they get to talking together, then it will be de- 
cided whether it is the one set of rates or the other or both of them that ought 
to be changed. 

Mr. Burroughs. Well, then, I understand that even in those cases your posi- 
tion is that it is helpful and useful that the two commissions should be called 
into joint session on the rates in question? 

Mr. Benton. Yes. I think exactly the same steps should be taken that Com- 
missioner Clark expected would be taken when he talked to the committee. 
I have quoted his language. ■! 

Mr. Burroughs. Now, do you take the position that in these joint hearings 2 

the function of the State commissicn is anything more than advisory? i 

Mr. Benton. My position is this — that, unless you are going to continue this . 2 

double procedure as to the intrastate rates, you have got to provide different ^ 

machinery. You must restore to the State commission, as to intrastate rates, 
the decision of tlie question of the amount of the rate. That leaves the ques- 
tion whether discrimination has been caused by rates fixed by different com- 
missions. Now, when they come into a joint conference or hearing, they will j^ 
accumulate and consider evidence as to both sets of rates. Both commissions 
have got to act upon that officially later. They can not make a joint order, -5 
but they can explore the situation and reach a common understanding, and CS 
afterwards carry it out in their orders. In such a conference they will advise ^ 
with each other and consider the information which they have together and j^ 
they will try to reach a common viewpoint. 

Mr. BUBBOUGHS. Take the situation that arose in the proceedings in Ex parte 
74. There, I understand, that after the application had been made to the sev- 
eral States and some of them had declined to raise the rates to a levet equal 
to the rates prescribed in Ex parte 74, application was made to the Interstate 
Commerce Commission in proceedings by the carriers alleging discrimination. 
Those were discrimination cases ; I mean that was the basis on which the pro- 
ceedings were brought. 

Now, is It your position that in those cases there should have been joint ses- 
sions between the Interstate Commerce Commission and the State commis- 
sions in order to determine the question of whether or not there was discrim- 
ination and, if there was, what the new rate should be? 

Mr. Benton. Yes. Of course, Mr. Congressman, you must keep in mind that 
while those were entitled discrimination proceedings, they were handled by 
the carriers and by the Interstate Commerce Convnissicn as involving also the 
question of the failure of the State rates to take the same percentage of advance 

as interstate rates. . 

Mr. Burroughs. Do you have in mind the date when the orders given in Ex 

parte 74 were put into effect? 
Mr. Benton. August 26, I think, 1920. 
Mr. Burroughs. And what was the date when these orders were actually 

Mr. Benton. There was not any order made by the Interstate Commerce 
Tommission in Ex parte 74, but en July 29, I think, it issued a report indicat- 
ing that its judgment was that the advances should be so much. The carriers 
filed the schedules, and they took effect without any order. Now, I have indi- 
cated that about three-fourths of the States acted within a month. Most of 
lliose gave short notice, so that their rates took effect coinci dentally, and withm 
another month all of the States had acted, except the four I have spoken of. 
1 have distributed a tabulated statement showing the exact action of each 
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commission and the date on which its action was taken or its rates took effect. 
That went into tlie record. 

Mr. BuRBOUGHs. So that on July 29, 1920, this decision in Ex parte 74 was 
first made known? 

Mr. Benton. Yes. 

Mr. BuBBOuoHS. And it was put into effect on August 

/Mr. Benton. The date was not indicated in the report, but the letters sent 
out to the president of the national association and the State commissioners 
who sat in that proceeding indicated that the rates would take effect prob- 
ably Sepember 1. Actually the carriers got them into effect five days earlier. 

Mr. BuBBOUGHs. So that there was about a month there between the time 
when the Interstate Commerce Commission made its finding, whatever it w^as, 
and the time when these orders were to become effective? 

Mr. Benton. Yes. 

Mr. BuBBOUGHS. And it was reported by the committee representing the State 
commissioners that it was advisable, so far as possible, that such changes as 
were to be made by the State commissions should go into effect at as nearly as 
possible the time when the interstate rates were to become effective, namely, 
on September 1. Now, the query arose in my mind how it would be practicable 
for the Interstate Commerce Commission to hold joint hearings with each of 
the State commissions in a month's time, so that the matter might be investi- 
gated in such a way as it was necessary to investigate it and have the rates 
go into effect on or about September 1. 

Mr. Benton. Our suggestion that there ought to be joint hearings has not 
gone to the point that thei-e ought to be a joint hearing in every ease that comes 
before the Intei-state Commerce Commission or before the State commissions. 

Mr. Bubbouohs. I understood you to say that in these particular proceedings 
that arose after Ex parte 74 '- 

Mr. Benton. I did not make myself clear, Congressman. I did not mean that 
there ought to be joint hearings with the State conmiissions on all of those 
cases. I did not mean that when a State commission had made an order and 
some carrier had filed a complaint with the Interstate Commerce Commission 
saying that the State order was WTong, that the State rates were discriminatory, 
then the cooperative provisions of section 13(3) might be used. 

Mr. BuBBOUGHS. So it was not intended to be your position that in all of the 
cases there should be joint hearings? 

Mr. Benton. No; I do not think it is practicable, nor desirable. At least, I 
do not think there would be any corresponding benefit to the country sufficient 
to- compensate for the delay and additional expense. 

Mr. BUBBOUGHS. There were about three-fourths of those States, I think you 
said, that within a month's time did actually put their rates up to the level of 
the Interstate Commerce Commissioii's rates? 

Mr. Benton. Not all of the rates; you see, they held hearings, and some of 
them made exceptions. 

Mr. BUBBOUGHS. In how many of the 48 States were there actual cases of dis- 
crimination where the rates were raised? 

Mr. Benton. In all of the 25. cases where orders were made petitions were 
filed with the Interstate Commerce Commission alleging that the State rates 
were discriminatory; but I believe that an examination by you of the reports 
of the commiss-on will lead you to the conclusion that those orders were issued 
upon the mere finding that the rates in the States had not been advanced the 
same percentage that the interstate rates had been. 

Mr. BUBBOUGHS. Is it true that there were 25 States where proceedings were 
instituted alleging discrimination, whether on a sufficient basis or not? 

Mr. Benton. Yes. But you have got to keep in mind that the carriers used 
that word, and the commission did, and the court has, as including the failure 
of the intrastate rate to be on that level which the Interstate Commerce Com- 
mission said it should be. 

Mr. BUBBOUGHS. But there would be 25 cases in which, as I understand you, 
it would be advisable and helpful, according to your view, to have cooperative 
action? 

Mr. Benton. Yes. 

Mr. BUBBOUGHS. That would not have been possible, though, within the time 
specified? 

Mr. Benton. Oh, Mr. Congressman, some of those cases have been decided 
since the hearings in the Senate committee began. Those cases were decided 
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from month to month as time went on. Several of them were decided in the 
summer of 1921, practically a year after Ex parte 74 and the Missouri order, 
which was the last one, came out — ^I think some time in October last. 

Mr. BiTiiBOUGHS. You take the position, as I understand you, that the trans- 
portation act should be changed so as to put the Interstate Commerce Com- 
mission in tKe same situation with reference to regulation that existed prior 
to Federal control. That is to say, you do not want to repeal the so-called 
Shreveport doctrine; you want that to remain as it has been Interpreted by 
the Supreme Court? 

Mr. Benton. I want the Shreveport power to remain. The State commis- 
sioners in their resolution have asked — ^and I am making this statement in full 
accord with the views expressed in the resolution — that Congress by some 
clear language, put into the act, indicate in what kind of cases it wants the 
Shreveport power exercised. Then that it provide that the commission shall 
report the facts from which it makes the finding of discrimination. The pur- 
pose of that is, of course, to keep the commiasion to the exercise of the. power 
Congress has intended to delegate and to avoid imposing upon persons or 
parties the immense expense of printing voluminous records for the purpose of 
presenting to the Supreme Court the evidence upon which the commission has 
acted to determine whether there was proper evidence to sustain the finding 
of discrimination. 

May I add this to show the reason and necessity for that : It is established i% 

law, by opinions of the Supreme Court, that Congress has made the findings ^ 

of the Interstate Commerce Commission, on matters of fact where it has sub- 
stantial evidence before it, not subject to review by the courts. Whether it 
may make an order under the Shreveport power affecting an intrastate rate j^ 

depends upon whether unjust discrimination is found. In other words, the ^ 

commission creates its own Jurisdiction by making that finding. And if it is ^ 

disposed to exercise a wide Jurisdiction, it may, upon consideration of matters h 

that Congress perhaps would not think were proper matters to base the find- .4 

ings on, make the finding and so create its Jurisdiction. .^ 

An example may be given. In the South Carolina case it was alleged that ^ 

the statute of South Carolina which limited the m'nimum passenger fare to 5 M 

cents, and which made no provision for a conductor's penalty charge, was dis- ^ 

criminatory. Carriers in tiielr interstate tariffs carried a conductor's penalty M 

charge of 15 or 18 cents, or something of that sort, and retained the cash. They fT 

did not give a rebate check the way they do up in our country, and let the JH 

pass«iger get his penalty back by presentation of the check. The Federal com- ^ 

mission found that that was an unjust discrimination against interstate com- f^ 

merce — a most trivial thing, something which I do not think Con,s:ress would ever 
Intend to empower the Interstate Commerce Commission to set aside a State 
statute for. The commission said itself that the amount of revenue involved 
was not very much. 

Mr. BuRBOUGHS. Just one question more. The query arose in my mind, from 
a recent reading of the original Shreveport case, whether or not this recent de- 
cision of the Supreme Court in the Wisconsin and New York cases would not 
have been inevitable in any event, even assuming that thos transportation act 
and section 15a were not in existence at all, if a proper case had arisen — I 
mean one in which there had been an actual increase to quite a marked de- 
gree in the level of interstate rates — ^and the State commissions, or some of them, 
had declined or neglected to raise their State rates to approximately the same 
level. What is your view on that? 

Mr. Benton. I am confident that was not so. The reason I say that is that 
the commission itself had constantly contrued the provisions forbidding dis- 
crimination as not involving the question of reasonableness — and I put cita- 
tions earlier in the record on that. And the Supreme Court itself had said, in 
the case of American Express Co. v. Caldwell, which is iil the record, that in a 
discrimination case the rea.sonableness of the rates was not involved, but only 
the relationship of the rates. That was an opinion by Justice Brandeis in a 
very recent case. 
Mr. BUBROUQHS. I do not care to pursue it further. 

(Whereupon, at 12.05 o'clock p. m., an adjournment was taken until Tuesday, 
March 21, 1922, at 10 o'clock a. m., at which time hearings are scheduled on 
S. 848— interchangeable mileage books. ) « 
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Committee on Intekstate and Foreign Commebce, 

House of ItEpaESENTAxivEs, 

Tuesday^ April 4, 1922. 

The committee this day met, Hon. Samuel E. Winslow (chairman) pre- 
siding. 

The Chaibman. Gentlemen of tlie committee, at one of the preceding meet- 
ings, several back— by the way, this is a continuation of the hearings on the- 
bill S. 848, which is the mileage scrip-book coupon proposition — Mr. Huddle- 
ston desired to find out, if possible, from a witness certain information which 
w^ould give him light on a comparison of the earnings of the railroads in the 
latter months and within a reasonable time back of the present, as contrasted 
with the standard return on which the legislation, computations, etc, used by 
the Federal Railroad Board of the Government during the war were based. 
An application was made by the chairman to the Interstate Commerce Com- 
mission for such information, and they very kindly sent Doctor Lorenz, wha 
is the director of statistics of the commission, and he has come with such 
papers, as, I presume, he thought would bear on the subject, and I think he 
can handle the subject more intelligently than anybody else who will appear 
before the committee. . 

As Mr. Huddleston suggested the matter, the chairman will ask if he will 
proceed to question Doctor Lorenz as he desires. 

STATEMENT OF MR. M. O. LORENZ, DIRECTOR OF STATISTICS, 

INTERSTATE COMMERCE COMMISSION. 

• 

Mr. Huddleston. Doctor, we have several bills pending before the committee 
which relate directly and indirectly to railroad finances. I suggested to the- 
chairman that it would be d.esirable to have some one to make a statement 
for the record on one of these bills as to present conditions as compared with 
conditions recently in the past and also with conditions during the period upon 
which the so-called standard return was based. I understand that tho period 
of the three years from July, 1914, to July, 1917, was the period called the 
" test period " as a basis for the standard return. 

Mr. Lobenz. The three years ending June 30, 1917? 

Mr. Huddleston. Yes; were taken as the basis for the standard return and 
that rentals were paid to the railroads fixed upon the average of those three 
years. Can you give us the figures for the country over, first, as to the rail- 
roads making reports to the commission, of present gross revenues or the 
revenues at some recent period? 

The Chaibman. If you will pardon me, after consulting with you, the chair 
asked for information covering class I roads, and it may be that the doctor 
has not brought the whole table, although he may have; I do not know% 

Mr. Lorenz. I can give you briefly the figures, which, I think, will an.swer 
your question and, perhaps, incidentally it would be well, also, to mention some 
related figures. 

Mr. Huddleston, I suggest that you proceed in your own way and give us 
such information as you have in your mind, and then we can ask further 
questions. 

Mr. Lorenz. I could prepare a supplementary statement if you desire it. 

I think, perhaps, it would be well to direct attention first to the results for 
the calendar year 1921. It appears from our monthly reports for the class 1 
roads that they had a net railway operating Income of $614,810,531. That cor> 
responds to the figure for the three years ending June 30, 1917 ; that is oalleff 
the standard return. This figure representing the net remaining from operat- 
ing revenues after paying operating expenses, taxes, and certain rentals, of 
$614,810,531 may be compared with earnings of the same roads for the three- 
year period of $906,000,000. In other words, it fell short of that earning by 
about $300,000,000, approximately. 

Mr. Graham. I should like to ask if the figure you have just given of $906,- 
000,000 was the average return for the three-year period? 

Mr. Lorenz. Yes, sir ; the annual average. The commission, however, in study- 
ing the returns of the railroads now does not refer exactly to the three-year 
period any longer because the transportation act has substituted a little diflfer- 
ent standard, although not so very different, 

Mr. Huddleston. What was the annual percentage earning during the three- 
year period? 
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Mr. LoRENz. On the book value at that time it was about 5.2 per cent. Of 
■course, since that time there liave been additions and betterments ; every year 
there, is an annual addition. If I contrast this $614,000,000 for the year 1921 
with an assumed valuation which I will exFflain in a moment of $18,599,000,000, 
^-e find that the percentage return for the calendar year 1921 was 3.3 per cent. 
Mr. Gkaham. Is that the net return? 

Mr. LoRENz. That is the net return after paying operating expenses and taxes, 
4Uid before paying any interest or rentals for lease of roads or dividends. 
Mr. Graham. The other figure was 5.2 per cent? 
Mr. LoBENz. Yes, sir; computed, however, on the book value. 
Mr. Cooper. Three and what tenths per cent? 
Mr. LoRENz. Three and three-t«iths per cent. 

Mr. HuDDLESTON. May I ask whether the items included as taxes are the 
isame in both cases? 

Mr. LoRENz. They are whatever were charged to the account, railway taxes 
find accruals. During the war new taxes have Intervened which are still 
charged to the same account. Therefore, this is after paying the war taxes 
and income taxes. 

Mr. HuDDLESTON. War taxes, corporation and income taxes? 
Mr. LoRENz. Yes, sir; all taxes except those on miscellaneous physical prop- 
erty. 

Mr. HUDDLESTON. That includes corporation taxes? 

Mr. LoRENz. Yes, sir; it does include practically all taxes payable by the 
railroads in the calendar year 1921. 

Mr. Graham. If you had not included the additional taxes which were im- 
posed by virtue of the war necessity, what would the net return have been? 

Mr. LoRENz. I do not know exactly the amount of the war taxes for that 
particular year, but possibly I can explain that figure approximately. In the 
^calendar year 1919, for example, the total taxes paid to the Government of the 
United States by the railways was $41,742,113, of which the Federal Govern- 
ment, through the Railroad Administration — that was the 2 per cent on income — 
paid $5,176,878, and the corporations under Federal control paid $36,492,610, 
and in order to make the total complete it may be added that a small amount, 
^72,625, was payable by the roads which were not controlled, so it would not 
make a great deal of difference in the return. It would make a fraction of 1 
per cent only. I should say that the omission of the new Federal taxes would 
make the return 3.2 per cent plus instead of 3.3. 

Mr. HUDDLESTON. Will you tell us what the taxes paid to the Federal Gov- 
-ernment were for 1921? 

Mr. LoRENz. We have not yet received or compiled the figures for that year. 
I can, of course, give you the total taxes paid by the roads, but they are not 
separated in the monthly returns. 

Mr. HUDDLESTON. What were the total taxes paid by the roads? 
Mr. LoRENz. For the calendar year 1921 the total taxes were $280,000,000, in 
round numbers. 

Mr. HUDDLESTON. Have you that separated into ad valorem taxes and other 
taxes? 

Mr. LoRENz. No, sir; I have not. 

Mr. HUDDLESTON. You havo no idea what the percentage represented by 
property taxes would be? 

Mr. LoRENz. No ; we do not get that separation in our statistics. 
Mr. HUDDLESTON. Have you a comparison of those figures with some pre- 
war period? 

Mr. Lqpenz. I do not seem to have brought tliat particular sheet along. 
Mr. HUDDLESTON. I presume you can furnish it? 
3Ir. LoRENz. Yes, sir; easily. 

Mr. Hlt>di^ston. Say, 1915* which would be a year unaffected by the war? 
Mr. LoRENZ; Yes, sir. I could show the taxes for a steries of years. Now„the 
calendar year 1921 should be analyzed into parts because the experience of the 
roads was not the same at the beginning as at the end of the year. If we contrast 
the first six months with the last six months we will find that th^ rate of re- 
turn on the investment was 1.86 per cent the first six months and 4.32 per cent 
the last six months, showing a decided improvement That improvement, in 
spite of the decline in traffic, is however, accounted for largely by the reduc- 
tion in operating expenses. There was a very substantial reduction in wages 
and there was also a very substantial reduction in the cost of materials. The 
impro.vement, however, was not uniform in the last six months. I find that 
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for July the rate of return was 4.2 per cent ; for August, 4.6 per cent ; for Sep- 
tember, 4.3 per cent; for October, 5 per cent; for November, 3.8 per cent; for 
December, 3.4 per cent, and for January, 1922, it declined to 2.8 per cent. But 
I estimate from the preliminary returns for February that it will run 4J per 
cent In other words, it shows that we have passed the corner, apparently, in 
the railroad finance as well as in business generally. 

Mr. Mapes. I saw in the paper a few days ago that the earnings for Febru- 
ary or March would be something over 5 per cent. Did you see that? 

Mr. LoBENz. I saw one figure as high as 6 per cent, but you see the i^r- 
centage can not be given until all the rouds have reported, and doubtle^^s those 
figures were made upon the roads which reported first, I made this calcula- 
tion on the basis of not quite all the roads but nearly aJl of them. 

Mr. Jones. All class one roads? 

Mr. Lobenz. Yes, sir. 

Mr. HuDDLESTON. What is meant by class one roads? 

Mr. LoBENz. All of those that have annual operating revenues of $1,000,000. 
That limit is set merely to permit of more convenient compilation. By handling 
several hundred returns every month we can get the results much more quickly 
than if we handled over 1,000 reports from operating companies. 

Mr. Jones. How many roads are there in the United States in that class? 

Mr. Lobenz. The operating roads. I can give you the exact number by 
classes. Of class one roads there are about 189 ; of class two, 280, being those 
that have revenues between $100,000 and $1,000,000 yearly, and of class three 
roads 376, with operating revenue below $100,000. Those are the operating 
roads, as we call them that actually operate the properties. There are 427 
lessor roads that merely lease their properties to these companies. Then, there 
are still smaller roads, that do not file anything more than a circular, merely 
Indicafng that they are in existence, roads which are being constructed, and 
so forth, the total being 1,811, not counting 301 switching and terminal com- 
panies. 

Mr. Mebbitt. Take the New York Central, is that one road or several? 

Mr. Lobenz. According to our reports that system would make a number 
of operating reports. Frequently the systems are so organized that they 
include separate corporations and if they file separate tariffs we call them 
separate operating roads and require reports from them. 

Mr. HuDDLESTON. What is the mileage of those classes? 

Mr. Lobenz. Line owned and line operated is something different, of course 
The class one roads in 1919 themselves owned 181,000 miles, but they operate 
mileage owned by the lessor companies so that the total operated mileage 
was 234,360 miles. 1 am reading now from the last published finance report 
for convenience. 

Mr. MEBBitT. What percentage is that of the total mileage? 

Mr. Lobenz. That would be as against a total of 263,707 miles operated, 
nearly 90 per cent; but these class one roads have about 98 per cent of the 
total operating income, and thus the statistics with reference to them are fully 
representative of the trend. For that reason we confine our monthly statistics 
to the class one roads. 

Mr. Jones. What percentage of the total mileage of the United States is 
owned or operated or controlled by the class one roads? 

Mr. Lobenz. Over 90 per cent. 

Mr. HocH. Can you give us the comparison between the gross operating 
income and the operating expenses for 1921 as compared with the test i)eriotl? 
You have simply given us the net. 

Mr. Lobenz. Yes, sir; I can do that very readily. I have the figures right 
here, or I can submit them in the form of a statement. In the test period 
the annual average for the three years of the railway operating revenues, 
including both passenger and freight revenues, was $3,374,060,692. The corre- 
sponding figure for 1921 was $5,563,232,215. The operating expenses In the 
test period were $2,280,653,433 and for 1921 were $4,597,479,241. 

Mr. HUDDLESTON. Plcasc tell us what items operating expenses include. 

Mr. Lobenz. Operating expenses cover, first, maintenance of way and struc- 
tures ; that is to say, the replacement of ties and rails, maintenance of equip- 
ment, repair of cars and locomotives, the depreciation of the equipment, and then 
the transportation expenses, fuel, and wages in operating the trains, and then 
some general administrative expenses, but they do not include taxes or interest. 

Mr. HocH. Do you have the percentage of increase worked out ; that is, the 
percentage of increase in the gross operating income for 1921, as comparetl with 
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tbe annual gross operating Income for the test period and also the percentage of 
increase for the operating cost? 

Mr. LoBENZ. I do not happen to have that worked out, but I could readily sup- 
ply it. It is evident that the expenses have a little more than doubled, whereas 
the revenues have increased about 60 per cent since that time. 

Mr. Bttbboughs. You have given us the total operating expenses for the year 
1921. You stated a moment ago that there was a difference between the first six 
months and the last six months of the year in the net, and that the difference 
was largely accounted for by the fact that the expenses are less in the last six 
months of the year. I wonder if you could give us the figures for the first six 
months and the last six months of the year 1921 as to the expenses? 

Mr. LoBENz. Yes ; I have all the figures here. From January to June the oper- 
ating expenses were $2,365,747,874, and from July to December they were $2,^1,- 
731,367. Of course that is a little misleading, because ordinarily you expect some 
increase in expenses in the second half of the year on account of the work which 
was done in Improving the road, etc., and the volume of traffic is very much 
larger in the second half than the first half of the year, ordinarily, but in giving 
these rates of return which I have mentioned I took account of the seasonal varia- 
tions. That is to say, if the roads were supposed to earn $900,000,000 per annum, 
that would be $75,000,000 a month ; but we would not expect them to earn under 
normal conditions $75,000,000 each month, in January and February ; but they 
would earn a much larger per cent than one-twelfth in September, October, and 
November. I have worked out the percentage for a series of years, say, from 
1912 to 1916, which might be considered fairly normal years, what percentage of 
their income they earned each month, and then I have taken that into account in 
computing this per cent of return. 

Mr. Mafes. You mentioned a few minutes ago some of the items which went 
to make up the operating expenses. Can you give us an itemized account of the 
operating expenses? 

Mr. LoBENZ. I have here a copy of the regularly published statement, and per- 
haps I could distribute it. 

Mr. Mafe^. How much of the expense in maintenance of way and equipment? 

Mr. LoKENZ. Of the total expense of $4,597,479,241, maintenance of way and 
structures was $763,479,568; maintenance of equipment, $1,254,221,299; trafllc 
expense, $84,186,263; transportation expense, $2,286,043,830; miscellaneous 
<iperations. $48,938,207 ; general, $167,583;103, and transportation for investment 
credit, $6,973,029. 

Mr. Mapes. How do those compare with the test period? 

Mr. LoBENz. I can not give you them for the average, but I have them here 
for the calendar year 1915, if that would do for comparison, or any subsequent 
year. For maintenance of way and structures, $375,681,109; maintenance of 
wiuipmeut, $510,970,966; traffic, $59,713,569; transportation, $1,022,825,877; 
miscellaneous operations, $24,199,758; general, $76391,422, and transportation 
for investment credit, $6,673,848. 

Mr. Mapes. What does the term " traffic " mean? 

Mr. LoRENZ. It means the expense of soliciting traffic, the advertising. 

Mr. Mapes. And " transportation for investment " ? 

Mr. LoBENZ. Transportation for investment credit means that if a certain 
amount of work is done by the train service in hauling materials to a point 
where additions and betterments or a new line is being constructed, they esti- 
mate the bare cost of the transportation and charge it to the construction 
account and credit the current operation!, transportation account. It is a small 
Item. 

Mr. Mapes. And the "miscellaneous" item? 

Mr. Lorenz. The expense of operating stockyards, for example, or hotels, and 
things of that kind. 

Mr. BuBBOUGHS. I am not quite sure that I understood the method of book- 
keeping. Is there a distinction between the term " operating income " and the 
term *• operating revenue'*? 

Mr. LoBENZ. Yes, sir. We use the term " railway operating revenues " to 
cover the actual amount taken in from shippers and travelers for the service 
rendered, and it is only after we have subtracted the operating expenses and 
taxes that we use the term " operating income " to designate the remainder. 

Mr. BuBBOUGHs. But that Is gross; that js not net? 

Mr. LoBENz. That is, in a sense, gross, inasmuch as there are still to come 
out of that rentals and interest. 

Mr. BxTBBouGHs. When you use the term "net operating income"? 
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Mr. LoBENz. The difference between operating income and net operating in- 
come is tliat a portion of the rentals that are directly related to operation as 
distinct from investment are deducted. For example, the hire of equipment. 
The railroads hire or have on their lines private cars, for example, and the 
rental which they pay to the private car owners would be deducted from the 
operating income to produce the net operating Income. 

Mr. Burroughs. You gave the figures for the first six months of 1921 and 
the second six months, so far as the total operating expenses are concerned. 
Could you give us the figures of the total ©iterating revenues for those periods? 
Mr. LOBEN2. Yes, sir; for the first six months of the calendar year 1921 the 
total operating revenues were $2,676,497,252 and for the second six months 
$2,886,734,963. They were several hundred million dollars more in the second 
than in the first six months. 

Mr. BUBBOUGHB. So the difference in the net return between the first six 
months and the second six months of 1921, which I understood you to say was, 
for the first six months, 1.86 per cent and for the second six months 4.32 per 
cent, would be accounted for in two ways — ^first, by a larger total operating 
revenue, considerably larger, and, second, by considerable decrease in the 
total operating expenses? 

Mr. LoBENz. That is correct with one qualification. That is, before com- 
puting those percentages I took Into account the fact that they should earn 
normally more in the second six months. I will give you the exact figures. 

In order to produce 6 per cent on the investment of $18,399,000,000, they 
should earn in the first six months $458,000,000 as against the second six 
months of $657,000,000. In other words, the total eaniing of $1,115,000,000 
necessary to produce 6 per cent on the inTestment would be distributed as 
follows, by months: January, 5.7 per cent; February, 5.5 per cent; March, 
7.5 per cent; April, 6.7 per cent; May, 7.4 per cent; June, 8.3 per cent; that 
would be an average month. July, 8.9 per cent; August, 10.4 per cent; Sep- 
tember, 10.8 per cent ; October, 11.2 per cent ; November, 9.4 per cent ; and De- 
cember, 8.2 per cent. 

Mr. BuBBouGHS. Will you please put against those figures what they did 
actually earn in percentage? 

Mr. LoBENz. The actual net operating income for the first six months was 
$141,758,307; and for the second six months, $473,052,224. The per cent 
which $141,758,307 is of $18,599,000,000, would be 0.76 per cent in the first 
six months and in the second six months, the $473,052,224 would he 2.54 per 
cent, which, added together, would make the 3.3 per cent for the year. 

Mr. BuBBOUGHs. But I understood you to say that for the first six months 
the net return was 1.86 per cent? 

Mr. LoBENz. That is when I make an allowance for this seasonal variation. 
It is 4.32 per cent when I make the allowance in the second six months. I 
was giving you in the second set of figures the actual return for half a year 
on the year's investment. Of course, to produce 6 per cent for the year they 
would in that case only have to earn 3 per cent in each six months if equally 
distributed. That accounts for the difference. 
The Chaibman. What roads, if any, earned the 6 per cent for 1921? 
Mr. LoBENZ. There were a number. The exact list I can not give, because 
we have no authoritative property investment to set against their earnni^s 
until the commission has completed its valuation, but tak'ng their book value 
I started to compute those, thinking^ you might be intereste:!. I did not s;o 
through the list, but I find, for example, that the Illinois Central in 1921 
earned 6.6 per cent, the Santa Fe, taking the figures as reported, 6.5 i^er cent. 
but that includes credits of $11,151,490 on account of liquidation of mainte- 
nance reserves, and the Union Pacific 8.2 per cent. However, that is a subject 
on which our bureau of finance has issued a circular to the roads requiring 
them to give ver>' precise details as to what their enrninjrs are for the pur- 
pose of applying *the recovery of earnings provision in the transportation a^t. 
Mr. Denison. Have you thos« figures for the Burlington? 
Mr. LoBENz. 5.7 per cent is the figure I have here. 
Mr. Denison. I was told that they earned about 15 per cent. Are you sure 

about that? 

Mr. LoBENZ. On their property investment? 

The Chaibman. That is on the stocks, bonds, and all. It is not on tlieir 
property investment. That has caused more confusion than anything else 
about this whole transiwrtatlon act. , .„ o ^^ i m 

Mr. HUDDLESTOX. I want to get the figures for the Louisville & ^ashvlllo. 
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Mr. LoBENz. I happen to have the Ix)uisville & Nashville also. Thev showed 
a very low earning in 1921, of 1.2 per cent, due to very heavy expenditure, I 
tliink, in equipment repairs, as I recaU it, although I have not analyzed it 
specially. 

Mr. HuDDiJcsTON. The figures you are giving as to these earnings are upon 
the same basis as the 6 per cent is computed as provided in section 15a of the 
act? 

Mr. LoBENz. Yes, sir. 

Mr. HuDDLESTON. I am wondering whether those earnings you have given 
of the Burlington, Louisville & Nashville, and others allow an opportunity for 
anything except the expenditure of proper and legitimate operating expenses? 

Mr. LoBENz. Of course, the figures I have given you are from our monthly 
tt'ports, as I have said, and the Bureau of Finance is expected to go into 
policing, you might say, of these returns for the purpose of discovering 
whether they have fully reported the excess over 6 iwr cent and how they have 
computed it. 

Mr. HUDDLESTON. Your system of bookkeeping would not tolerate the Bur- 
lington spending anything upon repairs or maintenance of way in excess of 
what was legitimate? 

Mr. LoBENz. In the first instance, of course, the carrier would charge to its 
maintenance of way account and maintenance of equipment account all that 
they had actually si>ent during the year, but if they had overmaintalned their 
properties that would be a matter to consider in recovering the earnings. The 
question has been gone into very fully as to what is a normal standard main- 
tenance, and in the case of the six months ending August 31, 1920, it has been 
necessary to refer the actual maintenance charges in the test period as a stand- 
ard, allowing for the increased cost of labor and materials and then to disal- 
low some of the charges made by the carriers on their books. 

Mr, HuDDLESTON. That system of accounting would not permit the carriers 
to replace their rails with heavier and better rails? 

Mr. LoBENz. No, sir; it would not. In that case they would be expected to 
cliargp as expense that part of the cost which represented the same weight of -n 

rail as was there before and the extra cost of the heavier rail would go into i 

the capital account. 

Mr. HuDDLESTON. That same rule applies to fills, ballasting, and other things 
of a similar nature? 

Mr. LoBENz. Yes, sir; as a general rule any real improvement in the prop- 
erty would go into additions and betterments. 

Mr. HuuDLESTON. I understood you to say that repairs on equipment were 
allowed as a charge for operating expen^'e to the carriers ; also that deprecia- 
tion on equipment was charged to operating expense? 

Mr. LoBENz. Included in the operating expense is the cost of equipment 
reairs, as well as the annual depreciation in equipment. 

Mr. HUDDLESTON. The result of that is to double the charge on those items? 
In other words, repairs are supposed to make good the depreciation. 

Mr. LoBENz. That question has been very much debated, of course, but the 
theory of our accounts is that merely repairing cars does not make them quite 
as good as 100 per cent new. 

Mr. HuDDLESTON. Then whatever is allowed for depreciation is merely for 
obsolescence; is that correct? 

Mr. LoBENz. It does not cover the entire term, " depreciation." 

Mr. HUDDLESTON. It does not represent any other matter except becoming to a 
greater or less extent susceptible of repair? 

Mr. LoRENz. Well, yes ; substantially that ; excepting that if there is rusting 
or rotting which is not currently made good, but which may come to light 
10 years from now in the general break-down of the car or in the general 
overhauling of the car which may be necessary, it w^ould be covered in the 
current depreciation charge. 

Mr. GooPEB. You may use the car wheel as an Illustration of that. A car 
wheel is deteriorating and getting worse every year, but they can not repair it. 

Mr. HUDDLESTON. When a car wheel is no longer usable it is put in the shop 
and re-turned, and it is replaced with an entirely new wheel if broken, and 
that is allowed as a charge to repairs? 

Mr. LoBENz. Yes, sir; but the duplication Is prevented in this way: When 
the car is retired entirely from service the account has been kept for that 
individual car, as to how much is charged for depreciation, having been written 

97096— 22— FT 2 ^9 
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down In depreciation reserve, and then that is taken out of the reserve and may 
be used Indirectly to replace that car. 

Mr. HuDDLESTON. I have in my mind as a typical illustration that the roof 
of a box car may rot this year and may be replaced next year. If they charge 
it off this year because it is rotten, and then charge it next year because 
they put a new roof on, it is obvious there are two charges for the same matter. 

Mr. LoRENz. Of course, the depreciation charge does not specifically mention 
the kind of depreciation that goes on; but as I state, any such duplication 
that might theoretically occur is rectified when the car goes out of existence, 
by going back and taking into account every cent that was charged for depre- 
ciation, so that the total credit or charge to operating expenses on that account 
is wiped out and only the final net cost of replacing the car is charged for 
operating expenses. 

Perhaps I might make that clearer with an illustration. Let us suppose 
that a car costs a thousand dollars, and at the end of 10 years you find you 
have depreciated it to the extent of $800, and that it has a salvage value of 
$100. Then in retiring that car there is left only $100 to be charged as retire- 
ment charge to operating expenses. 

Mr. HuDDLESTON. The retirement charge that you speak of is charged to oper- 
ating expense? 

Mr. LoBENz. Yes. 

Mr. Graham. I may ask you, Doctor, to repeat some of the things you have 
said. What was the average operating return of the railroads in the test 
period? 

Mr. LoRENz. The way I figure it is on the book value of that period. 

Mr. Graham. On the book value? 

Mr. Lorenz. On the property investment account of the period. 

Mr. Graham. You figured it on a book value of how much? 

Mr. Lorenz. Of approximately seventeen and a half billions. 

Mr. Graham. Seventeen and a half billions during the test period. And what 
was the percentage? 

Mr. Lorenz. Five and two-tenths per cent. 

Mr. Graham. Can you give me the figure itself? 

Mr. Lorenz. $906,000,000 for these carriers. 

Mr. Graham. In 1921 It was 

Mr, Lqrenz. $614,000,000. 

Mr. Graham. Why do you take the year 1921? Did it differ very much from 
the year 1920? Of course, there was an increase in the guaranty period in 1920. 

Mr. Lorenz. 1920 is so mxed up with three forms of control and of operation 
that I do not consider the return as at all important, one way or another, be- 
cause they earned very much less than they did in 1921, notwithstanding the 
traffic of 1920 far exceeded the traffic of 1921. 

Mr. Graham. 1921, then, is the first year after they returned to private control 
where w^e can get any sort of judgment about how it was running? 

Mr. Lorenz. Yes, sir. 

Mr. Graham. That $614,000,000 was what per cent? 

Mr. Lorenz. Three and three-tenths per cent of the valuation I am assuming — 
of $18,599,000,000. 

Mr. Graham. $18,599,000,000. You have increased it $1,000,000,000? 

Mr, Lorenz. Yes ; but the book value to-day would be more. 

Mr. Graham. Why do you do that? 

Mr. Lorenz. The way I get this $18,599,000,000 is this. The commission in its 
opinion, in Increased Rates 1920, specified for all steam carriers $18,900,000,000 
as a tentative value which they would take as the valuation in that case. From 
that I deducted approximately, by percentage, the value of the class 2 and class 
8 carriers, and added to the remainder the additions to betterments made during 
the year 1920, since the tentative value related presumably to the close of the 
year 1918, and that figures up about $18,599,000,000. 

Mr. Graham. You tried to get it on the same basis as nearly as you could 

Mr. Lorenz. As the commission. 

Mr. Graham (continuing). For purposes of comparison? 

Mr. Lorenz. It is a little less than the book value itself would be. In other 
words, the commission allowed something less than the full book value. 

Mr. Graham. The book value, o^ course, is the value fixed by the carriers 
themselves; but what amount of the Interstate Commerce Commission's value 
has been completed — what percentage of the work? 
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Kj. Lobbnz. Not n vprj* large part of tbe final values have been Issued, but 
B large part of the other work has been done. 

Mr. Gbah&u. How long have tbey been working at that, Doctor? 

Mr. LoBENz. I aappose since 1813 or 1914 ; I have forgotten. 

Mr. Gbahau. That would be approximately eight years. 

Mr. LoBBNz. Probably. 

Ur. Geahau. How long will It take to flnlsb it? 

Mr. LoBEKZ. I would not like to speak for the bureau of valuation on that. 

Mr. GUHAM. Judging from your knowledge of ttie situation, what is your 
Mtimate of it? 

Mr. LoRGNz. I think there Is some testimony that hag been given by the act- 
ing chief or the chief of that bureau. 

Mr. Graham. I would rather have your estimate than his. 

Mr. LoBENZ. I am not sufficiently familiar with the details of the work really 
to estimate. I assume that It will take at least a year longer to complete It. 

Mr. Gbaham. a year longer? 

Mr. LoBENz. Yes. 

Mr. Gbaham. Is tJie work half done? 

Mr. I^REKE. Oh, yee ; much more than that is done, I am sure. 

Mr. Graham. Aliout how much fa done? 

Mr, LoGGNZ. I am relying entirely upon the statements that have been made. 

Wr. Graham. It will be taken as hearsay. What do you learn about that? k 

Mr, Ij»henz. 1 can merely gfi'e my Impression. J 

Mr Graham. Well, give us that. ^ 

Mr. LoBENz. But it may be very far off. 2 

The Chairuan. Make any guallflcatlons you see fit, Doctor, and then give r 

Four answer. ^ 

Mr. LoRENz. 1 should think it would be more than three- fourths done. ^ 

Mr, fiRAHAM. And you think perhaps It might be finished in another year? 3 

Mr. I.<)EENz. Well, I think that would be perhaps a little bit optimistic. 4, 

Mr. Graham. Now, there is something else I want to know. Will you kindly «. 

give me again the operating expenses of the roads under tlie test pwiod— the j 

sverage aiiaual operating expenses? -^ 

Mr. LoBBNZ. 52,280,653,433. -5 

Mr,. Graham. Now the same figure in 1921? H 

Mr. LoEENz. $4,597,479,241. "^ 

Mr. Graham. Now will you tell me whether you have any information there fl 

Ihat Hill tell the committee how much of this $4,597,000,000 was labor — operat- m 

Ing labor? rj 

Mr, Lorenz. I suppose that 60 per cent of It might be taken as labor. 

Mr. Graham. Do yon have any figures to verify that amount? 

Mr. LoRNEZ. I can supply those figures, but I did not bring my wage statistics 

Ur, Graham. You are just Judging from your general recollection of the sub- 
ject that It Is 60 per ceat? 

Mr. Lorenz. Yes. 

Mr. Graham. Will you here in the record insert a statement of what propor- 
tion of returns for the lest period for 1B21 was labor? 

The Chaisman. You do not mean returns, but expenses? 

Mr. Graham, Yes; what proportion of expenses; and If possible give such de- 
talla aa yon can, dividing it Into" administrative expense and the expense for 
latwrers, and every kind of labor, as well as you can. 

Mr. LoBENZ. Yes, I will. 

Mr, Graham. Complaint was made about this operating exi»enae being caused 
brgely by the Increased price of labor. It is suggested by Mr. Huddleston that. 
ityoM can, you might Include in that separately the expense for management, for 
superintendence. That ia what 1 have tried to Indicate as administrative ei- 
peoae. 

Mr. LoBEKz. I can give separately the general officers, although the clasalHca- 
tion in other respects has changed so that an exactly comparable statement for 
ludMdual classes of employees can not be made in those two periods. 

Mr. Graham. Now, tell me, It you can, what was the per cent of labor cost as 
compared with the entire operating expense of the test period? 

Ur. LoREi^z. I can give it to you for each year since 1908, up to 1920. 

Mr, Obahak. To 1920? 

Ur. LoBEKz. £ach year ; bat I can not give It without computation of that par* 
tlcttlar perloa. 
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Mr. Graham. Now, let us take a couple of those years. Give me 1914 — ^the o>8t 
of labor? 

Mr. LoRENZ. For 1914 the total compensation paid to employees, which includes 
all classes, was $1,381,117,292. 

Mr. Raybubn. When was that? 

Mr. LoBENz. For the year ended June 30, 1914. 

Mr. Gba^am. That year, what was the total operating expense? Have you got 
that there? 

Mr. LoBENz. I can give you the percentage here. 

Mr. Gbaham. All right Give the percentage. 

Mr. LoBENZ. The percentage is 60.59. 

Mr. Gbaham. 60.59 per cent of the total expense? 

Mr. LoBENz. Yes. 

Mr. Graham. You do not have 1921. Have you it for 1920? 

Mr. LoBENz. Yes. 

Mr. Gbaham. As I remember now, the Labor Board made the general in- 
crease of wages in May of that year. 

Mr. LoBENz. It was retroactive to May. 

Mr. Gbaham. That is, 1920? 

Mr. LoBENz. Yes. 

Mr. Gbaham. Perhaps 1919 would be the best year. I want the wage. You 
have not got that, have you? 

Mr. LoBENz. I have got it for both. For 1919 the total compensation was 
$2,828,014,440. 

Mr. Gbaham. But there were very large increases of wages after that. 

Mr. LoBENz. That was 64.59 per cent. Then, in 1920, the total was $3,662,- 
543,672. 

Mr. Gbaham. Let me get that. 

Mr. LoBENz. The total compensation of employees in 1920 was $3,662,543,672. 

Mr. Gbaham. And what per cent was that? 

Mr. LoRENz. That was 62.78 per cent. 

Mr. Graham. Was that for the year ending June 30? 

Mr. LoRENz. No, sir; that was the calendar year. We changed from the 
fiscal year ih 1916. 

Mr. Graham. That would include the rate 

Mr. LoRENz (interrupting). Which was 

Mr. Graham (continuing). Which was retroactive to May 1? 

Mr. LoRENz. Yes. 

Mr. Graham. And that, of course, would leave a few months in the spring 
without that raise. The year 1921, then, would probably be a little more than 

that? 

Mr. LoRENZ. In 1921, you see, another change took place ; really two changes 
that affected this matter. One was the discharge of a large number of em- 
ployees as a matter of economy; and, second, the reduction in the wage rate 
effected July 1, 1921. Consequently, the year. 1921 shows the total compensa- 
tion to employees as $2,800,000,000. 

Mr. Graham. 1921 was how much? 

Mr. LoRENZ. $2,800,000,000. 

Mr. Graham. Is that the calendar year? 

Mr. LoRENz. Yes. 

Mr. Graham. You do not have the per cent, do you? 

Mr. LoRENZ. I can figure that very readily. 

Mr. Graham. If you can, I would like to have it here. 

Mr. LoRENz. It is 60.9 per cent. 

Mr. Graham. Sixty and nine-tenths per cent? 

Mr. Lobenz. Nearly 61 per cent 

Mr. Graham. Now, I do not want to make any mistake about this thing, i 
want to have it right. If I am correctly advised, the operation of that work-- 
the Railroad Administration, and so on— from these figures, only increased 
the proportionate cost of labor to the total operating expense by about 2 per 
cent— that is, from 60 to 62 per cent— and now we are back to a pre-war basis 
and proportion? 

The Chairman. For what, Mr. Graham? 

Mr. Graham. In the proportion between the cost of labor and the total 

Axnense 

Mr T^REKz. Yes. There Is one observation, though, that is to be made In thflt 
connection, and that is that since 1921 there has been a very radical decrease 
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in the cost of materials of many kinds, and unless there is a decrease in labor 
also, that percentage might be very different in 1922. Steel is going down, and 
ties and rails have gone down qnite materially. 

Mr. Gbaham. I can not get it in my head — I suppose it is because of unfa- 
niiliarity with the subject — but I know that the wages of railroad men have been 
largely increased and the amount is much largcl- now than it was in 1914, and 
yet these figures that you have given show that there is almost exactly the same 
proportion to the total cost of operating as there was before. Why is that? 

Mr. LoBENz. That is because of the enormous increase in the cost of ties and 
other materials in the same period. We know that the prices of coal advanced 
just as much as labor did, if not more, in a given period. 

The Chaikman. Will you allow me to interrupt there? 

Mr. Graham. Yes. 

The Chairman. Doctor, if you wanted to get the exact relation of wages to 
wajfea between 1914 and 1920 or 1919, whichever it is, you would have to take 
the expenses for operating outside of wages the same for both years, would you 
not; not the relation of wages to the outside operations, but the relation of wages 
to wages? 

Mr. Rayburn. In other words, Mr. Chairman, you mean that percentages alone 
will not give the relation? 

The Chairman. No ; because the amount of percentages is made up of more 
than wajres; but the increase of wages to wages in 1920 may be 40 per cent. 
I think Mr. Graham may net have thought of that feature of it. 

Mr. Graham. If you \\ill let me ask one or two more questions. I am done — 
but you go ahead, Mr. Rayburn. 

Mr. Rayburn. Here is something that I want to ask, right in this connection. 5 

This is true? Taking the year 1916— and the year 1920, 1 suspect, would be about f^ 

the same — ^the railroads in 1916 collected for all purposes, in round numbers. ^ 

about $3.500,000,000 ; and, in round numbers, the cost for labor was a billion and *s 

a half? '^ 

Mr. Graham. What year is that? 

Mr. Rayburn. 1916. •. 

Mr. LoRENz. I will just verify that. In the calendar year 1916. all roads, j 

$3,691,000,000; and the compensation to employees, $1,506,000,000. -* 

Mr. Rayburn. Approximately $3,500,000,000 and $l,500,000,00ft? ^ 

Mr. LoRENz. Yes. ' 'm^ 

Mr. Rayburn. Is this true, that in the calendar year 1920, in round numbers, fr 

labor was paid $3,500,000,000, and that, in round numbers — a little rise, how- H 

ever— the railroads collected for all purposes a little in excess of $6,000,000,000? ^ 

Mr. Lorenz. That is correct. r^ 

Mr. Rayburn. In dther words, in round numbers, from all the people in the 
TOuntry in 1920. there was collected about $2,500,000,000 in excess of what was 
collected in 1916---$3,500,000,000 and $6,000,000,000? 

Mr. LoRENz Yes 

Mr. Rayburn. And in 1920 there is an excess paid to labor of $2,000,000,000 
over 1916. In other words, labor was paid more than twice as much in 1920 
as it was in 1916? 

Mr. LoBENX. Yes. 

Mr. Rayburn. That is the reason why percentages here will not carry this 
oot. In other words, I have the statistics in my office and have made the calcu- 
lation that all of the money that railroads collected in 1920, under the high 
fate, over 1916, all of it except about $320,000,000 was paid to labor. 

Mr. Lorenz. That same point can be brought out in this way, that In 1916 the 
expense of labor as compared with revenues was 40 per cent, and in 1920 59 
per cent 

The Chairman. Yes ; but that does not show on its face the great disparity 
between the percentage of what labor was getting as a whole in 1916, and what 
^^ ^8 getting now. 

Mr. LoRENz. In other words, they got 40 cents out of each dollar in 1916 and 
•^ <*ents out of each dollar the railroad collected in 1920? 

Mr. HuDDiJESTON. What did they get in 1921? Let us have that again. 

Mr. LoRENz. It was 50.3 per cent in 1921. 

Mf. Oraham. Now*, if you are done 

JJe Gbaibman. Mr. Graham. 

Mr. Graham. Doctor, I can see that there is a great deal of force in what you 
*^ave said. However, again I want to ask whether I have got this right. 

In 1914 where labor received $1,380,000,000, that was, as you have said, 63.59 
P^r <?ent of all the operating expense? 
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Mr. LoBENz. Yes. 

Mr. Graham. And In 1920 where they received $3,662,000,000; that was 62.78 
per cent of all the operating expenses? 

Mr. LoBENz. Yes. 

Mr. Graham. In 1921, where they received $2,800,000,000 ; that was 60.9 per 
cent of all the operating expense. 

Mr. LoRENz. Yes. 

Mr. Graham. Well, then, so far as the proportion between the cost of labor 
and the total operating expenses is concerned, there has been but little change 
in the proportion. Other expense has also increased very largely? 

Mr. LoRENz. Yes. 

Mr. Graham. To make the additional expense that was entailed? 

Mr. LoRENz. Yes. 

Mr. Graham. These other matters that Mr. Rayburn has brought out have to 
do with the appropriation of earnings of the roads to certain purposes, and I 
wanted you to give me those figures again. In 1916, for instance, what per cent 
of the operating returns of the roads was used for labor? 

Mr. LoRENz. In the calendar year 1916 it was 40.83 per cent. 

Mr. Graham. What was it in 1920? 

Mr. LoRENZ. It was 59.28 per cent. 

Mr. Graham. And in 1921? 

Mr. LoRENz. 50.3 per cent. 

Mr. Graham. It would seem to follow from the first figures that you have 
given here, the various percentages of comparison between the cost of labor and 
the total cost, and these figures that you have just given, that the returns of the 
roads have been decreased. 

Mr. LoRENz. It is true that the revenues have not increased as rapidly as the 
expenses during this period. 

Mr. Graham. And while expenses have been mounting, the returns have 
lagged behind. 

Mr. LoRENz. That is correct. 

Mr. Graham. Of course, not so much in 1921 as they did in 1920? 

Mr. LoRENz. That is correct. There was a successive decline in the net down 
to and including 1920, and now we are again on the upgrade. 

Mr. Graham. About 13 or 14 per cent worse off than they were in 1916, 
are they not? 

Mr. LoRENz. I could explain that in the same way, that in 1916 it took 65 
cents out of each dollar of the revenue to pay the expenses. In 1917 it took 
70 cents. 

Mr. Graham. What was that? 

Mr. LoRENZ. In 1916 it took 65.75 cents out of each dollar toi pay the expenses. 
In 1917 it took 70.57 cents. In 1918 it took 81.55 cents. In 1919 it took 85.25 
cents. In 1920 it took 93.59 cents, and in 1921 it took 82.64 cents. That shows 
an improvement. 

Mr. Graham. Yes; it is getting better. But it is still much worse than it 
was in 1916, or prior to the war. 

Now, tell me, have you any figures there which show what the total number of 
employees was in 1914, in 1920, and in 1921? 

Mr. LoRENz. I happen to have them here for Class I roads for 1917. 

Mr. Graham. I have got these other figures on 1914, 1920, and 1921. 

Mr. LoBENz. I can easily supply those. For 1917 the number of employees 
was 1,732,000. 

Mr. HuDDLESTON. Tell us how you find the number of employees. Do yofl 
find it by the number of hours' work? 

Mr. LoRENz. Prior to a recent change in the schedule we required them to 
count their employees four times a year, and averaged those. 

Mr. HuDDLESTON. By actual count? 

Mr. LoRENz. Yes. At the present time we show the number of employees 
in two ways, one comparable with what I have just stated ; they count the em- 
ployees in the middle of the month; second, we give the number of full-tinae 
positions that are necessary to man the railroad. In other words, on the 
assumption that every person works full time without vacations or sick leave or 
slack work, and works the normal amount of overtime, how many men would 
it take in that case to do the work. 

Mr. Graham. Give me that number for 1917 again? 

Mr. HuDDLESTON. I was just about to make this suggestion. I have ob- 
served that sometimes the shops are run three days a week or five days a 
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week. Sometimes the employees are put on one dally basis of, say, 8 hours, 
and again they are put on daily basis of, say, 10 hours; so that simply to count 
the number of employees at work at a time would give little information of 
value. 

Mr. LoBENZ. That is true. We have endeavored to conform the statistics 
to take account of that, recently, since the labor board has taken up statistics. 

The Chaibman. When did the Adamson law go into effect? 

Mr. LoBENz. January 1, 1917. It was passed in 1916. 

The Chaibman. Have you any way of telling the extent to which the cost of 
labor to the railroads went up immediately after the passage of that bill, 
or just before? 

Mr. Lobenz. An investigation was made by the 8-hour commission as to 
the effect of the Adamson law, and as I remember It, we computed that was 
about $60,000,000 annually. 

The Chaibman. What would that be, roughly, in percentage of the total? 

Mr. LoBENz. It' would be almost lost now, since the increases have been so 
large. 

The Chaibman. I mean as compared with the period just before it went on, 
and these latter day war increases that have been made? 

Mr. IjObenz. It would be between 3 and 4 per cent. 

Mr. CooPEB. Doctor, a few moments ago you said that the operating expense 
in the test period was $2,280,000,000 ; in 1921 it was $4,597,000,000. Can you 
tell the committee how the increase in rates in 1921 compared with the in- 
crease in cost of operation from the time of the test period to 1921? I do 
not know whether I make myself clear. You know what I mean, do you not? K 

In other words, the increased cost of operation over the test period in 1921 4 

was almost 100 per cent. Now, what increase in rates did the railroads get C 

to meet that Increased cost of operation? That Is what I wanted to get at J 

Mr. LoBENz. I have computed the average — I can give you the figures. 

Mr. CooPEB. I would like to know what the percentage of increase was. 

Mr. LoBENz. Of course I have not got it exactly, but the average for three 
years. I will take the first year of the test period, say 1916. The year ended *. 

June 30, 1915, I find that the average receipts per ton per mile were 7.22 mills 3 

for Class I roads. For 1921 our figures show that it was 12.74 mills. That is H 

an Increase of something over 70 per cent ; I made it 77 per cent. ? 

Mr. CooPEB. In other words, while the increased cost during the test period i^ 

was almost 100 per cent 
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The Chaibman. Of labor? 

Mr. CooPEB. No; I am taking the increased cost of operation. The increase 
in rates amounted to about 70 per cent? n 

Mr. LoBENz. Something over 70 per cent. It was 76 per cent for those par- 
ticular years. Of course the comparison of the ton-mile revenue is not abso- 
lutely accurate, because that varies with the proportion of coal and ore you 
carry, in comparison with the rate; but I should say that was approximately 
correct. That figure would be approximately correct. Something over 70 per 
cent represents the increasing of the rates as compared with pre-war days. Of 
course for the eastern district it is more than that. For the western and south- 
ern districts it is less than that. 

Mr. Gbaham. Give me that number of employees, as near as you can? 

Mr. LoBBNz. For 1917, 1,732,876 ; for 1918, it was 1.837,663 ; for 1919, it was 
1,908,169; for 1920, it was $2,012,706; for 1921, it was 1,661,301. 

Mr. Gbaham. That is less than there was in 1917? 

Mr. LoBENz. Yes ; a reduction of about 25 per cent as compared with 1920. 

Mr. Gbaham. Less than the pre-war period ? 

Mr. LoBENz. It is actually less than in 1917. Of course it is true that 1917 
was a very prosperous year, of large tonnage. 

Mr. Gbaham. Do you have 1916? 

Mr. XoBENz. We have the figures, but I do not happen to have them — I can 
supply those, of course. 

Mr. Gbaham. I wish you would put in a couple of years, 1915 and 1916, show- 
ing? the number of employees. 

Now tell me, are those years the same kind of years — calendar years? 

Mr. LiGBENz. The figures I gave you were all calendar years. 

Mr. Graham. That is what I want. 

Mr. Xx)BENz. But for 1915 I would have to give it for the fiscal year ending 
Jane 30. But I will state that clearly in the statement that I submit. 
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Mr. Graham. That Is all. 

Mr. BuBBouGHS. I understood you, Doctor, to say that the average annual 
net railway operating income for the test period amounted to $906,000,000. 

Mr. LoRENz. For these Class I roads. 

Mr. Burroughs. For the Class I roads ; and that reckoned on the book value 
of the roads this was 5.2 per cent? 

Mr. LoRENZ. Yes. 

Mr. Burroughs. And then I believe you stated that the net operating railway 
accounts on the Class I roads amounted to $614,000,000? 

Mr. LoRENz. Yes; in 1921. 

Mr. Burroughs And that that was 3.3 per cent on a tentative valuation of 
$18,599,000,000? 

Mr. LoRENz. Yes. 

Mr. Burroughs. I notice you have a different basis there of reckoning your 
percentage, and I was just wondering how the tentative valuation of $18,599,- 
000,000 compared with the book values. 

Mr. LoRENz. I can explain that exactly. 

Mr. Burroughs. Whether more or less. 

Mr. LoRENz. I find that the tentative valuation which the commission gave 
for all railroads, of $18,590,000,000, was in the eastern district 97 per cent of 
the book value of the s&mk date of 1919, in the southern district 91.57 per cent, 
and in the western district 91.85 per cent ; so that we may say that the average 
would be probably around 95 per cent. I have not figured it out. 

Mr. Burroughs. That is to say, that the book value would be something in 
excess of this tentative valuation? 

Mr. LoRENz. It would be; yes, sir. 

Mr. Burroughs. The tentative value, as you reckon there hurriedly, being per- 
haps 95 per cent of the book value? 

Mr. LoRENz. Yes, sir. 

Mr. Burroughs. So that that would make the percentage of return in the test 
period somewhat more than 5.2 per cent, if reckoned on those tentative values? 

Mr. LoRENz. That is correct. 

Mr. Burroughs. Would you be able to get the figures here so that you could 
put into the record what the net railway operating income of these Class I 
roads has been for a period of years back? 

Mr. LoRENz. Yes ; I have it here from 1916 to 1921, inclusive. 

Mr. Burroughs. Will you give us those figures? 

Mr. LoRENz. Will you like them in billions and millions, leaving out the other 
figures? 

Mr. Burroughs. Yes. 

Mr. LORENZ. These are calendar years. For 1916, it is $1,050,000,000; for 
1917, it is $974,000,000 ; for 1918, it is $690,000,000 ; for 1919, it is $516,000,000 ; 
for 1920, it is $62,000,000; for 1921, it is $614,000,000. 

Mr. Graham. For 1920, only $62,000,000? 

Mr. LoRENz. In fact, even less, if you take out some of the things that do not 
belong in here, such as the back mail pay. On the other hand, the Bureau of 
Finance has been checking up carefully the maintenance charges in 1920, and 
found a number of roads have exceeded what might be called a fair allowance 
under the standards set in the statute. 

Mr. Mapes. Can you give us the bonded indebtedness of the roads? 

Mr. LoRENz. The total funded debt at the close of 1920, of all steam roads, 
was $11,288,000,000. 

Mr. Mapes. What per cent on the investment have the roads got to earn in 
order to pay their fixed charges? 

Mr. LoRENz. It is a rather difficult thing to give the fixed charges in connec- 
tion with the operating income alone. 

Mr. Mapes. Perhaps you can put that in the record. 

The Chairman. As the time is rather short this morning, will you put your 
answer to that in the record? 

Mr. LoRENz. I will look that up and put it in the record. 

Mr. Mapes. And at the same time will you put in what the income of the 
roads from investments is? 

Mr. LoRENz. Yes. 

Mr. Parker. You gave the total wage paid as compensation to labor. Can 
you divide that into administrative; have you divisions to show what per- 
centage that was; for instance, 1916? 

Mr. LoRENz. I could give it better for 1921. 
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Mr. Pabkeb. All right. I wanted die comparlfiMm, that is all. 

Mr. LoRENz. The total compensation to executives, general officers, and as- 
sistants? 

Mr. Pabkbr. Yes. 

The Chaibmak. Doctor, did you not t^l Mr. Graham that you would pre- 
pare such a statement? 

Mr. Gbaham. Yes; he told me he would. 

Mr. HcDDLESTON. I was just about to make this suggestion. Mr. Chairman. 
I have a number of questions that I want to ask Dr. Loreuz, but there is not 
time to ask them this morning. 

Mr. Graham. Mr. Chairman, I think we are getting more out of this wit- 
ness than we have in the last week or two of work. I would like to have him 
come back. 

Tlie Chaibman. I presume he appreciates the compliment, and if the com- 
mittee cares to sit on, they can continue these hearings as long as they choose ; 
tlie chair will not hurry you any. 

Mr. HtJDDLESTON. We can get more from facts than we can from opiniona 
and hot air. 

The Chairman. The doctor is a man of facts, and he does not w^ant to give 
anything that he does not know, so we ought to give him a chance to prepare 
an answer. 

Mr. LoRENz. Answering Mr. Parker's question, for the year 1919 in the op- 
erating organizations, the general officers received $32,400,000, and the division 
officers, $37,400,000, out of a total for that year of $2,828,000,000. 

Mr. Parker. That answers my question. Now, can you give me those same 3 

figures for 1917? -•' 

Mr. LoRENz. I have not thqse here. ^ 

Mr. Parker. I say, when you come up to-morrow morning, will you have -( 

them? 

Mr. LoRENz. Yes. 

Mr. Parker. That was during the Government control, was it not. Doctor? 

Mr. LoRENz. Yes. ^ 

Mr. Parker. For comparison, do you suppose you can give that for 1916 and 3 

Mr. LoRENz. I will give a series of years. ^ 

Mr. Parker. All right. The charge is often made tliat tliose salaries have ^ 

a tremendous lot to do with the rates, and I just want to see what the figures 

are. 

ilr. Htjddleston. There is not now time for me to ask the questions I want to 
ask. For Instance, I would like to know what, in the way of cost superintend- ^^ 

ence and management is not included in the figures you have given. I take it 
that they are not complete. 

Mr. LoRENz. That is true. I can not give that for a series of years, because 
^^iL?^ change of classification, but I might throw some additional light on it. 

Mr. Htjddleston. For illustration, I would very much like to know what is 
^i? *° ^^^^^ *®^ wages and what is paid to men who draw monthly salaries. 

Mr- Cooper. Mr. Huddleston, there are a great many of the employees of the 
^ V ^*^^ outside of the management that are paid on a salary basis. 

Mr. Htjddleston. I understand that. 

Mr. Ck)opEB. Those employees on a salary basis, of course, would have to be 
jncluded in the labor costs. You could not include them with the management. 
''^J'^stance, a yardmaster is on a salary basis. 

Mr. HTTDntESTON. I should say that a yardmaster is connected with manage- 
ment. There are other classes of employees — ^freight agents and solicitors and 
Jl^n connected with traffic, and various things like that — who are on a salary 

mT' ^^ course ; but at the same time I would like to know the facts. 

The Chaibman. Suppose we ask the doctor to bring in facts to us, subdivided 
^ *ar as his records show anything on these various lines. That is all he can do, 
anyway. 

^r. Gbaham. I wish. Doctor, to ask you some questions at your next appear- 
Jjce before the committee, for the purpose of comparing the returns and ex- 
poses during the Government guaranty period of six months, with a similar 
|*f»od immediately before and after that period, and I would like to have you 
Prepare some information on that line, because I want to ask you some questions 
aboTit it 

^r. Htjddleston. I should also like to ask something concerning the findings of 
rjc commission in the recent Investigation of loss to the railroads in subcontract- 
*"8 Work. That, I suppose, is accessible? 
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Mr. LosBNZ. Yes; that has Just been published recently in the form of an 
opinion. 

The Ghaibman. Is that in printed form? 

Mr. LoBENz. Yes. 

The Ghaibman. Will you kindly send some copies to the committee, and we will 
give them to the members? 

Mr. LoBENz. Yes. 

Mr. Pabkeb. I wonder if it will be possible for you to get the information for 
the committee as to the amount of the reduction in proportion to the manage- 
ment of the railroad between the time of Government control and 1921? Can you 
get that? 

Mr. LoBENz. Yes; I think so. 

Mr. Pabkeb. You gave me some figures there. What did you mean by the divi- 
sion expenses? What would come under the head of division expenses? 

Mr. Lobenz. Division officers. 

Mr. Pabkee. Division officers; that would be what? 

Mr. Lobenz. That would mean division officers concerned in a separate divi- 
sion of the road. 

Mr. Pabkeb. In other words, then, the first set of figures you gave me — 
$32,400,000 — ^represented the president and what you would naturally term the 
overhead? 

The Chaibman. The executive. 
• Mr. Lobenz. It would not include the clerks. 

Mr. Pabkeb. I wanted to find out the relative cost of the high-salaried men, 
because no division has been made. 

The Chairman. He has agreed to give information on all these matters. 

Mr. Pabkeb. I wanted to know what percentage of the expenses is represented 
by the high-salaried men. 

(Thereupon, at 12.15 o'clock p. m., the committee adjourned until to-morrow, 
Wednesday, April 5, 1922, at 10 o'clock a. m.) 



Committee on Interstate and Fobeign .Commerce. 

House of Repbesentatives, 

Wednesday^ April 5, 1922. 

The committee this day met, Hon. Samuel E. Winslow (chairman), presiding. 

STATEMENT OF MB. M. O. LOBENZ, BIBECTOB OF STATISTICS, 
IKTEBSTATE COMMEBCE COMMISSION — Continued. 

The Chaibman. Doctor, is there anything further you want to say? 

Mr. Lobenz. I should like to answer the questions which were ask^d. 

The Chairman. You mean the questions asked yesterday ? 

Mr. Lobenz. Yes, sir. 

The Chaibman. Will you do that, please? 

Mr. Lobenz. Yes, sir. 

The Chairman. And then we will begin with other inquiries later on. 

Mr. Lorenz. I have supplied copies of three recent decisions of the Interstate 
Commerce Commission relating to the construction and repair of railway equip- 
ment. I have circulated a series of statements in answer to the questions asked, 
as I understood them. The first shows the railway-tax accruals, Class I roads, 
from 1911 to 1921. There is nothing further specially to comment about this 
except to show the increase along with other items of railroad outgo. 

Mr. Mapes. What do you means by railway-tax accruals? 

Mr. Lobenz. That means everything that the railroads pay in the way of taxes, 
except a few taxes that are entirely distinct — the related to miscellaneous out- 
side operations — but that includes practically everything they pay in the way of 
taxes, income as well as property taxes, and so on. 

Mr. Mapes. Take the item for 1921, $280,000,000, what per cent of the value 
of the property is that? 

Mr. Lorenz. That is about 1.5 per cent of the value of the property. 

Mr, HuDDLESTON, May I ask, Mr. Chairman, whether these tables will go 
Into the record? 

The Chairman. If the committee desires. Reference can be made to them, 
and it seems to me that would be almost enough, if the committee has them. 

Mr. HuDDLESTON. I refer also to the decisions on the railway repair matter. 
I have not had a chance to examine them, but some part of them ought to go 
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In, it seems to me. I would suggest that the findings of the commission, at least, 
should go in. 

The Chaibman, We decided yesterday to consider later the question of where 
and if we should Insert this testimony now being talcen, whether In the ticket 
hearing or the hearing in reference to the 15a, etc., which Is in a bill yet to 
be taken up and finished. We might at the same time decide which of these 
tables we want to have in. After working it out we may find that we do not 
need many of them. We may hold that until we reach a conclusion in the end. 

Mr. HuDDLESTON. I beliove I will ask at this time that the first four of the 
tables go in. I want to inquire of the witness concerning them and I can not 
very well do that unless they are in the record. 

The Chaibman. If there is no objection these four tables will be inserted in 
tlie record, subject to reconsideration. 

Mr. HiTDDi^sTON. The typewritten matter? 

The Chaibman. Yes, sir. 

(The tables referred to by Mr. Huddleston follow:) 

Railway-tax accruals, class I roads, 1911-1921. 

Year ended June SO — 

1911 $98, 626, 848 

1912 109, 44.5, 407 

1913 118, 386, 859 

1914 :. 135, 572, 579 

1915 .__ 133, 276, 330 

Tear ended December 31 — 

1916 157, 113, 372 

1917 213, 920, 095 

1918 . : ' 223, 175, 379 

1919 * 232, 601, 396 

1920 * 271, 910, 509 

1921 * 280, 441, 488 

Revenues, expenses, and income. Class I roads, six months ended tcith August, 

1921, 1920, 1919, 1918, 

[From monthly summaries of revenues and expenses.) 



Six months ended Aug. 31— 


Railway operat- 
ing revenues. 


Railway operat- 
ing expenses. 


Net railway 
operating 
income. 


1921 


$2,768,313,618 
2,899,617,701 
2,533,548,984 
5,488,262,212 


92,280,880,949 
2,937,567,735 
2,121,889,786 
1,967,929,257 


$312,535,295 


1920 


1203,985,705 


1919 


298,221,313 


1918 


412,149,319 







1 Deficit. 



Relation of Interest Charges to Net Railway Oi^ratinq Income and 

Property Valuation. 

An answer to the question of how the interest charges compare with the net 
railway operating income and valuation of 1921 meets with the difficulty that 
the net railway operating income is comparable with the value of the property 
used In operation while the interest charges are incurred for securities issued 
to acquire not only this property but also other holdings. However, the follow- 
ing data may be useful : 

Calendar year 1921, 

A. Net railway operating income of Glass I carriers $614, 810, 581 

B. Other income, net (1917)* 101,800,000 



» Includes both corporate taxes and those payable by the United States Railroad Ad- 
ministration. 

* Indudea Bwitchiag and terminal companies. 

» It is necessary to use 1917. as the complete corporate Income account for 1921 Is 
not HM yet compiled, and the income accounts of 1918. 1919, and 1920 are rendered 
unrepresentative by the inclusion of the Government rental. 
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G. Interest charges of Glass I carriers and nonoperating subsidi- 
aries (estimated) ^ $555,000,000 

D. Assuming two-thirds of item B, or $67,800,000, applied for in- 
terest, the remaining interest chargeable against item A would 

be 487, 200, OOO 

E. Item D is 2.6 per cent of an assumed valuation of $18,599,000,- 
000, while item A is 3.3 per cent. 

Number of employees and their competutatlon, years 19 J 6-192 1, Class I steam 

roads. 

[Interstate Commerce Commistdon Bureau of Statistics.] 



Year ended Dec. 31. 



1916 

1917 ! 

1918, operating 

1918, corporate 

1919, operating 

1919, corporate 

1920 

1921 •. 



Year ended Dec. 31. 



General officers. 



Number. 



7,354 
7,716 
7,545 

709 
7,559 

816 
8^825 
9,033 



Compensation. 



$33, 153, 179 
34,832,985 
32,279,616 

3,845,032 
32,472,173 

7,432,004 
47,481,551 
52,975,016 



Average 

annual 

earnings. 



4,514 
4,278 
5,423 
4,296 
8,785 
5,380 
5,865 



Divi<don officers. 



Number. 



10,070 
10,730 
11,646 

34 
12L516 

29 
13, 755 
12,837 





Average 


Compensation. 


annual 




earnings. 


120,120,579 


11,998 


22,513,626 


2,098 


29,374,000 


2,522 


52,668 


1,549 


37,451,364 


2,992 


79,627 


2,746 


44,800,995 


3,257 


45,527,694 


3,547 



1916 

1917 

1918, operating 

1919, corporate 
1919, operating 
1919, corporate 

1920 

1921 



All other employees. 



Number. 



1,629,673 
1,714,430 
1,818,472 

3,169 
1,888,094 

4,378 
1,990,126 
1,639,431 



Compensation. 



11,415,302,636 
1,682,135,532 
2,544,630,629 

3,631,406 
2,758,090,903 

7,602,361 
3,570,261,126 
2,702,393,904 



Average earnings— 



Per 
annum. 



9S68 
981 
1,399 
1,146 
1,461 
1,737 
1,794 
1,648 



Per 
hour. 



SO. 276 
.315 
.467 
.530 
.558 
.685 
. 666 
.652 



Total. 



Number. 



1,647,097 
1,732,876 
1,837,663 

3,912 
1,908,169 

5,253 
2,012,706 
1,661,301 



Compensation. 



(1,468,576,394 
1,739,482,142 
2,606,284,245 
7,520,106 
2,828,014,440 
15,113,992 
3,662,543,672 
2,800,806,614 



Mr. LoRENZ. The second statement Is in answer to the request that the reve- 
nues, expenses, and income be shown for the six months ended August 31, 1920, 
in comparison with the same figures for the corresponding periods in preceding 
and subsequent years. 

The third table is in response to the question as to the relation of interest 
charges to net railway income and property valuation. The sheet explains why 
it is difficult to answer that immediately without discussion, but I have at- 
tempted to give you some approximation of an answer in this table. 

The fourth sheet shows the number and the compensation of railroad em- 
ployees from 1916 to 1921 and in respect to this table I would like to make a 
few explanations. Such statistics have been criticized in other places for vari- 
ous reasons. Sometimes only the total compensation is shown without a sepa- 
rate table showing general officers and division officers, but you will readily 
see from the relative amounts of these columns that there is really little differ- 
ence whether you include or exclude the officers, the trend being practically 
the same. In fact, the percent of increase in the compensation of officers is 
less than the percent of increase in the compensation of other employees. Con- 
sequently the inclusion of those officers, the high-salaried officers, really under- 
states the percentage of increase rather than overstates it. The second qualifi- 
cation is that these figures represent the total pay roll and the total pay roll in- 
cludes a small amount of wages that is chargeable to capital account and not to 
current operating expenses. It is difficult as an accounting matter to separate 
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those labor items by groups of employees, and therefore they are Included, but 
I think that is a minor criticism when the general trend is considered. 

Mr. Mapes. May I ask if I understood you correctly yesterday when you said 
that the number of employees was based upon full-time work — I do not know 
that I state it correctly — it seemed to me at the time that if you considered 
the fact that the employees working in some shops may not be running full time, 
they may be working three or four or five days a week, that the actual number 
of employees would be a good deal more than you estimated? 

Mr. LoBENz. What I intended to say was that we give the figures now both 
ways. The figures I give in this table now under consideration are based upon 
actual count of the amount on the pay roll at a given time and not upon the 
mere full-time employees. 

Mr. Mapes. That is true of all the years? 
Mr. LoHENz. Yes, sir. 
Mr. Mapes. From 1916? 

Mr. LoRENz. Yes, sir; I will refer to this other matter in a moment in con- 
nection \\ith the printed statement. 

Mr. CooPEB. In other words, you have included in this total number of em- 
ployees here railroad employees that may possibly only work five or six days 
a month, by reason of slack work, but who are still on the pay roll ; are they 
included ? 

Mr. LoRENz. They are included in this number, but we have attempted to 
show the extent of that situation in our present statistics, which I will explain 
in a moment. 

Mr. HuDDLESTON. May I ask what part of the amount paid employees, as 
stated under the head of "All other employees," the aggregate being $2,702,- 
000,000, is for overtime work? 

Mr. IjORENz. That figure can be compiled. I have it only for the month of 
December. The printed sheet following this table, which is a copy of our regu- 
lar monthly issue of Wage Statistics, shows the straight time and the overtime 
compensation separately. 
Mr. HuDDLESTON. For December? 

Mr. LoRENz. For December. In that month out of the total compensation of 
$214,900,000, $10,000,000 was paid for overtime. 
Mr. HUDDLESTON. That is about 5 per cent. 

Mr. LoRENz. That would vary, of course, but I did not have the separation 
through this whole period. 

Mr. HUDDLESTON. Would it be convenient for you to supply the figures for the 
whole period? 

Mr. LoRENz. For 1921, beginning with July, I could, but not for the prior 
years. 

Mr. Hlt)dleston. I meant for 1921. 
Mr. LoRENz. Yes, sir ; I could do that. 

Mr. HuDDLESTON. I would like very much to know what was paid employees 
following the reduction In wages which occurred in July, 1921. as compared 
with prior wages. That would throw light on present conditions. 

Mr. Lorenz. I intended to add to my comment with respect to the year 1921 
that it should be noted that this includes the higher wage level for the first 
half of the year and the lower wage level for the last half of the year, and if 
we were showing the present rate per hour separately for the last half of the 
year or for the present time instead of 65.2 cents it would be in the neighbor- 
hood of 61 cents, so that a comparison between 1916 and the present time would 
show an increase from 27.6 cents per hour to about 61 cents. I would like also 
to call attention to the fact that I have shown both the earnings per annum 
and per hour, because the increase in the earnings per annum has been much 
less than the increase of earnings per hour, due to the fact that there has been 
a decrease in the number of hours worked per month per employee, a very radi- 
cal decrease in this period. From the standpoint of the employee the average 
earning per month is highly important, that showing to what he takes home to 
his family, and from the standpoint of the railway companies that buy labor 
hours the same way that they buy coal or other material, it is the earning per 
hour that is highly Important, unless you assume an increased efficiency per 
hour with the reduction in hours per day. 

Mr. HuDDLESTON. What saving per annum did that reduction in wages yield 
to the railroads? 

Mr. LoBENz. It happens that the Labor Board has recently issued a pampldet 
in which they give an estimate on that point. They estimate that the increase 



476 PBOPOSED AMENDMENT TO TRANSPORTATION ACT, 1920. 

in wages effective May 1, 1920, added $564,000,000 to the payroll, and that the 
decrease effective on July 1, 1921, subtracted $378,000,000. 

Mr. HuDDLESTON. Certain changes made for the purpose of producing econo- 
mies to the roads have been made in the working rules commonly known as- 
the National Agreement. Can you give us the dates when those changes be- 
came effective? 

Mr. LoBENz. They became effective at various dates. I am unable from mem- 
ory to give them to you. 

Mr. HuDDLESTON. They applied to various crafts at various dates. Can you 
tell us what saving has been produced to the railroads by those? 

Mr. LoBENz. It happens that testimony was introduced before the commission 
recently in connection with this general rate case, in which, as I recall it, the 
carriers estimated that the changes in working conditions during 1921 up to 
January 1, 1922, had reduced the pay roll about 1 per cent. 

Mr. HUDDLESTON. The total pay roll? 

Mr. LoBENz. Yes, sir. 

Mr. HUDDLESTON. That is not very enlightening in view of the fact that the 
changes were made at varying dates, etc. Can you give us the total annual 
saving? 

Mr. LoBENz. If the annual compensation were taken; that is, the average 
of 1920 and 1921, because one year was above normal and the other was sub- 
normal, we would find that 1 per cent would be about $32,000,000. 

Mr. HuDDLESTON. I misuuderstood your previous answer. I understood that 
you meant by 1 per cent that the total saving was 1 per cent upon the total 
annual wage cost for 1921, but what you mean is that it was at the rate of 1 
per cent per annum? 

Mr. LoBENz. That is what I mean. 

Mr. HuDDLESTON. So the saving, assuming that the wage cost in 1922 Is the 
same as in 1921, would be 1 per cent of the total ? 

Mr. LoBENz. As I understood the testimony — I am merely repeating testi- 
mony 

Mr. HUDDLESTON. Pcrhaps you would like to refresh your knowledge of that 
particular point and make some change in what you have said ; if so, I think It 
should be made, because I should like to have that. 

Mr. LoBENz. I will be glad to do that. 

Mr. HuDDLESTON. I waut to ask a number of questions covering various sub- 
jects of this inquiry. I do not want to interfere at this time because the witness, 
perhaps, has something of his own that he wants to say. I should like to have 
it borne in mind that at a convenient time I want to ask some questions that I 
have had in mind since the beginning of the Investigation. 

The Chaibman. Would it meet your approval to exhaust the Iqulry on any 
one line and then take up another one? 

Mr. HUDDLESTON. We have already passed the item of taxes. I want to go 
into that and also some other items. 

The Chaibman. The Chair would state, from experience, that we would save 
a lot of time and add to the clarity of the whole investigation if we could 
exhaust the inquiries and questions on each topic as it comes up. There will 
naturally be some recurrence. If the members could prosecute their inquiries 
and finish them as far as may be, the Chair would feel that we were saving 
time. 

Mr. CooPEB. A few moments ago, in answer to a question asked by Mr. Hud- 
dleston, you gave the figures relative to overtime. Will you give those figures 
again for the month of December; that is, the total wages paid and Oie over- 
time? 

Mr. LoBENz. The total compensation for the month of December, 1921, was 
$214,921,396, and of that the overtime paid was $10,123,332. 

Mr. CooPEB. What I want to get at is this — I do not know whether I can 
make myself clear — in the total amount of compensation paid to employees, of 
course overtime is included in all of those schedules? 

Mr. LoBENz. Yes, sir. 

Mr. CooPEB. Do you think that the overtime figures which yoi; gave for 
December are a pretty general line all the way ^own through these years — 
you have not any reason to believe that there was any more overtime in Decem- 
ber than in any other month? 

Mr. LoBENz. No. sir: but it is possible that in a year of very heavy traffic 
like 1920 there was more overtime. 

Mr. CooFXB. That is, there was more overtime paid in 1920? 
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Mr. LoBENz. Yes, sir ; but our statistics did not distin^ish overtime In 1920. 

Mr. Ck)OFEB. I see. A larger amount of the total compensation paid to em- 
ployees is paid for overtime? 

Mr. LoBENz. Yes, sir; that may have been true in 1920. 

Mr. CJooPER. In other words, there was no more probably paid for overtime 
in 1921 than in 1920 or 1919? 

Mr. LoBENZ. I think not. 

Mr. HuDDLESTON. Doctor, the Adamson law is still in effect? 

Mr. LoBENZ. Yes, sir. 

Mr. HuDDLESTON. That added what amount to the annual wage bill? 

Mr. LoBENz. About $60,000,000 a year we estimated in connection with the 
Eight Hour Commission report. 

Mr. HiTDDLESTON. That does not make any allowance for increased efficiency 
or any economy that may have resulted to the railroads because of it? 

Mr. LoBBNz. No, sir; it does not. 

Mr. HuDDLESTON. Reputable authorities claim that there has been a saving 
to the railroads fairly commensurate with the cost, do they not? 

.Mr. LoBENz. That is a matter which is rather difficult to prove. The rail- 
roads claimed at the time that the introduction of the 8-hour day would have 
practically no effect upon the way in which trains were run. I think, probably, 
rearrangement of train schedules has had some effect upon reducing the amount 
that they would have to pay in the way of overtime under that law, but I do 
not know how much. 

Mr. HuDDLEBTON. The statement has been made by some authorities that up 
to that time the executives had had the idea of the "ton mile" — I believe 'the 
technical expression is — to an exaggerated degree, ignoring the "car mile" 
or movement, and that, as a result, they overloaded their trains, causing slow • 

movement, which really was not to the railroads* advantage, and that by j 

reason of the Adamson law the tendency is to encourage a movement of the ^ 

trains which is possibly producing a great economy. You are familiar with 
that line of discussion? 

Mr. LoBENz. Yes, sir; I am familiar with it. Generally speaking, railroad ^ 

managers have sought to decrease cost by increasing the train load, and some 3 

people have asserted that they have gone too far in that direction. ^ 

Mr. HUDDLESTON. Can you tell us what the increase in train load has been P 

over a period, say, of 10 years? • -4 

Mr. LoBENZ. Yes, sir. In 1910 the average ton per freight train was 380, and '^ 

in 1920 it was 647. I think it was reduced somewhat in 1921. Obviously, the Cj 

amount of tonnage they can get into a train depends somewhat upon the amount ^ 

of tonnage available. 

Mr. HUDDLESTON. Can you tell us what it was immediately before the Adam- 
son law went into effect? . 

Mr. LoBENz. In the year ended December 31, 1916, the corresponding figure 
is 550. 

Mr. HUDDLESTON. So, there has been an increase even since the Adamson 
law went into effect? 

Mr. LoBENz. Yes, sir. 

Mr. HUDDLESTON. Can you tell us what change, if any, has occurred in car 
miles? • • 

Mr. LoBENz. You mean in the speed of trains? 

Mr. HUDDLESTON. Yes. 

Mr. LoBENz. We do not show that figure for a series of years. At the present 
time and during the last two years we are keeping the statistics of the miles 
made per hour per freight train, but that does not run back far enough to make 
a comparison. 

Mr. HUDDLESTON. What was it during those two years? I presume you have 
an average? 

Mr. LoBENz. Yes, sir. For the 12 months ended December, 1921, the freight 
train speed in miles per hour was 11.5, and the corresponding figure for 1920 
was 10.3, the Increase being explained very largely by the lighter train loads 
of 1921. 

Mr. HuDDLESTON. Of course, the greater the volume of business handled the 
slower will be the train, because of pulling of heavy trains and because of the 
interference of one train with another, so it is pretty hard to get any clear, 
idea from that feature of it. The Adamson law applied merely to transporta- 
tion employees that is to say, train crews, did it not? 

Mr. LoBKNz. Yes, sir ; it did, and to yard men also. 
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Mr. HuDDucsTON. Train crews and yard men? 

Mr. LoBSNz. Yes, sir. 

Mr. HuDDLESTON. By " yard men " you mean what? 

Mr. LoBENz. Yard engineers and firemen. 

Mr. HuDDLESTON. Tliey are transportation employees also? 

Mr. LoBENz. Yes, sir. 

Mr. HuDDLESTON. Engineers, conductors, firemen, and flagmen? 

Mr. LoBENz. And brakemen. 

Mr. Pabkeb. It did not apply to track men? 

Mr. LoBENz. No, sir ; it did not. 

Mr. HUDDLESTON. Thosc employees comprise only about 14 per cent of the 
railroad employees, do they not? 

Mr. LoBENz. On the last page of this printed statement of Wage Statistics 
for December you will find the percentage for each group of employees, and 
the figure here given for transportation employees covering train and engine 
service, is 17.92 per cent. 

Mr. HUDDLESTON. That seems to include yard masters and switch tenders? 

Mr LOBENz. No, sir; that figure does not. I was referring to VI (b). 

Mr. HuDDLESTON. I sce. On page 4 that gives in bracket the item "Train 
and Engine Service," which it seems to me would include others than the five 
classes that I mentioned. " Train service " might include, we will say, hostlers. 

Mr. LoBENz. The classes included are shown immediately above the small 
table in detail on the same page. 

Mr. HuDDLESTON. You mean in the table above? 

Ml*. Lobenz. Yes. sir. 

Mr. HuDDLESTON. Under what? 

Mr. LoBENz. You will notice that Class VI (b) Transportation (train and 
engine) is subdivided into separate classes, being reporting divisions Nos. 131 
to 148. 

Mr. HUDDLESTON. I scc that one of the classes is ticket collectors, and also 
passenger baggagemen. Were those employees affected by the Adamson law? 

Mr. Lobenz. I think so. There was some doubt as to the exact extent of the 
application of the Adamson law. 

Mr. HUDDLESTON. Lcavlug that subject, I remember you stated yesterday that 
the percentage of operating expense in 1914 as represented by wages of em- 
ployees was about 40 per cent? 

Mr. Lobenz. No, sir. The ratio of compensation paid to employees as com- 
pared with total operating expenses in 1914 was 60.59 per cent. 

Mr. HUDDLESTON. It Is 40 per cent with reference to some previous year? 

Mr. Lobenz. That was the ratio to revenue, 44 per cent in that year. 

Mr. HUDDLESTON. The ratio to revenues? 

Mr. Lobenz. Yes, sir. 

Mr. HuDDLESTON. Did I use the word " income " or " revenues? " 

Mr. Lobenz. I misunderstood you. 

Mr. HUDDLESTON. Pcrhaps I used the other word. Forty per cent of the 
dollar received by the railroads went to the employees? 

Mr. Lobenz. That was in 1916, 40 cents out of the dollar ; yes, sir. 

Mr. HUDDLESTON. In 1921 can you give the exact figure? 

Mr. Lobenz. I gave the figure; it was 50.3. It was 59.28 for •the calendar 
year 1920. 

Mr. HUDDLESTON. Yes ; and for 1921? 

Mr. Lobenz. Yes, sir. 

Mr. HuDDLESTON. Can you give the exact figure? 

Mr. Lobenz. That seems to be almost exactly 50 per cent 

Mr. HuDDLESTON. If that is not correct will you verify it later? 

Mr. Lobenz. Yes, sir. 

Mr. HUDDLESTON. Of operating expenses, what was the percentage paid em- 
ployees in 1914? 

Mr. Lobenz. In the year ended June 30, 1914, it was 60.59, and in the calendar 
year 1916 it was 62.11. 

Mr. HuDDLESTON. And for 1921 is was what? 

Mr. Lobenz. About 60.9 per cent. 

Mr. HUDDLESTON. Will you give us the tonnage and passengers hauled by toe 
roads in 1914, 1916, and 1921? 

Mr. Lobenz. The number of ton-miles of revenue freight in 1914 was 288,000.- 
000,000 ; in the calendar year 1916, 343,000,000,000 ; in 1920, 413,000,000,000 ; and 
in 1921, for Class I roads, 306,000,000,000. 
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Mr. HuDDLESTO^r. Can you give us the labor cost 6t moving a ton for ^ach of 
those years, or the proportion that the total expense for employees bears to the 
nomber of ton-miles each year? 

Mr. LoBBNz. I could give a statement showing the result of dividing the total 
compensation by the number of ton-miles carried, but I should have to include 
for such an average an allowance for the number of passenger-miles carried 
upon some basis. I will be glad to prepare such a statement. 

Mr. Httddleston. Will you prepare such a statement showing the passenger 
feature, also, if it can be done? 

M. LoBENz. Yes, sir. 

Mr. HuDDLBSTON. This is the point I am driving at: The labor cost per ton 
has decreased from 1914 to 1921, has it not? 

Mr. LoKENz. Without making the computation, I would not be able to say off- 
hand. It will depend a great deal on the fluctuations in traffic. That is to say» 
if the railroads have all the tonnage they can handle, then the ton-miles per 
man-hour is greater than when the traffic is light. In other words, when the 
trainload piles up 

Mr. Htjddleston (interposing). It takes some more? 

Mr. LoBENz. Some more. 

Mr. HuDDLESTON. Making a mental calculation, it seems that the labor cost of 
moving a ton decreased for some of those years. I may have made some error, 
but I find, making a mental calculation, that the cost to the railroads of han- 
dling a ton of freight was less in 1920 than it was in 1914? . 

Mr. LoBENz. I doubt that, but statement will show. I will be glad to prepare r 

tlie statement. I 

Mr. HxjDDLESTON. Attention has been called to the fact that the railroad's dol- < 

lar received as income has been divided with increasing percentage to labor over • 

a period of years. Quite a lot of stress has been laid on that point, and the de- > 

duction has' been drawn from that that labor is getting an unfair part of rail- !j 

road earnings. Let me ask you if this Is not true: That with the increase of ^ 

business the railroads naturally and inevitably the proportion of labor cost in- ^ 

creases? Let me go a little further into that. The railroads have certain ex- 
penses of operation — ^labor, supplies, taxes, etc. When the railroads are doing 3 
little or no business the item of taxes remains as high; the overhead expense S 
for officers is near the same; " raaintenonoe of way," except for the very slight 5 
percentage which may be due to war, remains the same; a great many other 
items that go to make up railroad expenses .remain substantially the same — yet 
crews may be laid off, shop forces may be discharged or put on short time, and, 
therefore, during a perio<l of depression the greatest economy that is worked 
in railroad expenses comes in labor costs; and, in turn, during a i:)eriod of 
prosperity and pressure to use the railroads to their fullest extent the greatest ^ 
increase in expense comes in the cost of employees. Does that follow? 

Mr. LoRENz. I think, within limits, there is a measure of truth in that point 
of view, but, of course, taking a long trend of things, you can not regard any 
expense as absolutely fixed. That is to say, as traffic continues to increase you 
may have to double your track. 

Mr. HtiDDLESTON. Yes, sir; but that would not be an item of expense; that 
wonld be chargeable to the capital account. 

Mr. LoRENZ. The maintenance of that additional track would be an item of 
operating expense, and you have to buy more locomotives and more cars, and you 
have to enlarge your stations. However, it is true, within certain limits, that 
you can increase the traffic without correspondingly increasing the expense. To 
that extent it would be true that a somewhat higher percentage relation of total 
expense, including labor expense and material expense to revenues, would be 
«)mpatible with the payment of interest and dividends. In other words, a road 
^n a new country may not reasonably have a more favorable operating ratio than 
a road in a densely settled country if you have in mind the economies of density 
of traffic. 

Mr. HuDDLESTON. If a railroad is being operated to its maximum carrying 
capacity, that situation, of course, is ideal, and in that Idnd of a situation the 
proportion of its earnings that go to the stockholders would be at the greatest? 

Mr. LoBENz. The amount would be at the greatest; the proportion might be 
smaller. 

Mr. HuDDLxsTON. With any given railroad — I do not mean to deal with better- 
>QeQt8 and extensions — ^with any railroad, the more business it does the more it 
^rng for the owners? 
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Mr. LoBENz. But the smaller proportion of each dollar would it require for the 
owners. 

Mr. HuDDLESTON. Yes ; and the smaller percentage of each dollar it would re- 
quire for the payment of those items of operating costs which are fairly stable 
and do not fluctuate according to business. 

Mr. LoBENz. That is correct. 

Mr. HuDDLESTON. But since man power and the expense for employees is the 
most subject to fluctuation of any item of operating expense, there would be an 
increase in the proportion of the dollar that goes to the employee. 

Mr. LoBENz. I might say in connection with all these figures regarding wages, 
that I am not presenting this with the idea of advocating a reduction of the rate 
of pay to employees. That is entirely a separate question and brings in entirely 
different considerations. I have been looking at this largely from the standpoint 
of explaining why railroad operating costs are high and why rates must be high. 
In other words, it is quite possible that these other considerations may determine 
that a permanently higher wage is just to the employees, and that the public 
must accustom itself to paying higher transportation charges. 

Mr. HuDDLESTON. I fccl sure that every member of the committee appreciates 
your neutrality and fairness. I know I do. It is possible that what I am saying 
is not germane to these bills, but it is highly germane to the general railroad 
question and to many matters which are agitating the public mind at this time. 
So much stress has been laid by the propagandists for the railroads upon the fact 
that during recent years labor has received an increasing percentage of railroad 
earnings that it seems to me that fairness and candor, and the interest of truth 
requires that we go into this matter to see whether there has been an unjust 
increase to a degree that is within the scope of your observations. 

Now, those figures which you liave given for various years as to the per- 
centage which went to employees, do they include the amount paid for over- 
head? 

Mr. LoBENz. They include the total pay roll. 

Mr. HUDDLESTON. That includes officers and executives as well as men whi> 
work by the hour. 

Mr. LoBEN«. Yes sir ; but the exclusion of those classes would not affect the 
story. They are relatively small in total amount. 

Mr. HUDDLESTON. I note from your table that the average annual earnings 
for general officers for 1921 is $485 above the average for 1920, and that the 
average for division officers is $290 greater for 1920, and that the average for 
all other employees was $1,794 for 1920 and $1,648 for 1921. I am wondering 
what effect upon those figures of employees' earnings the matter of overtime 
would have. / 

Mr. LoBENz. I think that the reduced amount of overtime in 1921, which I 
assume exists, would explain part of the reduction. 

Mr. HUDDLESTON. I havc heard it said it did not actually exist. 

Mr. LoBENz. Well, I am not informed, because we did not make that sepa- 
ration before July, 1921. 

Mr. HUDDLESTON. I belicve you have said you will give us that information. 

Mr. LoBENZ. I said I would give the total amount and relative amount of 
overtime for the last half of the calendar year 1921, but I do not have that 
separation for 1920. 

Mr. HUDDLESTON. The reduction of the annual earnings of the employee for 
1921 was $146. 

Mr. LoBENz. That was largely explained by the reduction in wages on 
July 1. 

Mr. HUDDLESTON. Xow, had that reduction in wages obtained for the entire 
year of 1921 the earnings would have been still less. 

Mr. LoBENz. It would. 

Mr. HUDDLESTON. In other words, that represents the reduction for only six 
months. 

Mr. LoBENz. Yes. 

Mr. HUDDLESTON. So that for 1922 even if there should be no other changes- 
even if the change in the working agreements and rules should not affect it, 
the average earning would be, I would estimate, $150 less. 

Mr. LoBENz. As I explained, the average earnings per hour would be about 
61 cents as against 65 cents. That would be a reduction of about 64 per cent, 
but the reduction in the annual earnings may be larger than that, because in 
a year of subnormal traffic there is less opi>ortunity to work. 
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Mr. CoopEB. Doctor, 1921 was really not a very good year, because in the 
first part of 1921 business was very poor. 

Mr. LoBBNz. It was very greatly depressed. 

Mr. GooPEB. And is it not a fact that most of the general officers are on a 
yearly salary and the division officers are on a yearly salary, whereas the em- 
ployees are on an hourly basis? 

Mr. LOBENZ. Yes. 

Mr. CoopEB. So that if last year had been a good year, with lots of business, 
do you think their average earnings would have been any greater than in your 
fignres here? 

Mr. LoBENZ. I think that certainly does affect the average earnings per 
ananum. 

Mr. CoopEB. I know that in my district there are lots of railroad employees 
who have been working for the railroad for 15 years, and they have been 
down and out and did not have a job on the extra list, and I was wondering 
what effect that might have on this return for 1921. 

Mr. LoBENZ. May I also explain with respect to the officers that this new 
classification may not be absolutely comparable with the old classification, but 
I assumed it was substantially the same, and therefore gave these figures, but 
that is a possible cause for a slight change in the average. 

Mr. HuDDLESTON. What officers, superintendents, or foremen are not included 
within the brackets " general officers " and ** division officers," as shown by 
your table? What expense is there for superintendence of any kind under I 

the head of ** all other employees "? « 

Mr. LoBENZ. I think that question can best be answered by referring you i 

to the individual classes shown on pages 2 and 3 of this printed statement. J 

For example, Division No. 7 shows supervisory or chief clerk in. the major j 

departments. •* 

Mr. HuDDLESTON. Now, what are they and hOw are they classified? ^ 

Mr. LoBENZ. They are not under the head of general officers or division i 

officers. ^ 

Mr. HuDDLESTON. Are all the other callings — ^three, four, five, and six — In 3 

that bracket? ^ 

Mr. LoBENZ. No, sir; I have included as officers only what is shown in the > 

first two divisions. 

Mr. HUDDLESTON. One and two in the first bracket. i 

Mr. LoBENZ. Yes, sir. j 

Mr. HuDDLESTON, Then included as general officers and division officers are -• 

merely these callings, executives, general oAcers and assistants, division ^ 

officers, assistants, and staff assistant. ^ 

Mr. LoBENz. Yes. 

Mr. HUDDLESTON. Aud all others are placed under the head of "All other 
employees"? 

Mr. LoBENz. Yes, sir ; that is true as to 1921. To what extent this may have 
been affected by the slight difference in classification in earlier years I am not 
informed. 

Mr. Hlddleston. Now, take a classification like " agent." Where does he 
fall? 

Mr. Lobenz. You will find them in division numbers 91 to 94 on the third 
page. 

Mr. HUDDLESTON. That includes also the so-called station agents in the larger 
cities. 

Mr. Lobenz. Yes, sir. 

Mr. HUDDLESTON. Now, I notice in bracket 2, all professional employees are 
placed within the group of "All other employees." * 

Mr. Lobenz. Yes, sir. 

Mr. HUDDLESTON. So that the general counsel of the railroad, division counsel, 
and local counsel, and all the legal staff down to the cow agent, are classified 
as among " all other employees." 

^Ir. LoRENz. Some of those might be included with general officers. 

Mr. HUDDLESTON. That is where thev hold an office with the company inde- 
pendent of the position. 

Mr. Lobknz. Yes, sir; you are correct. 

Mr. HUDDLESTON. And that same thing applies to civil engineers and all other 
professional employees — they are classed with "all other employees*'? 

Mr. Lobenz. All of the .subordinate professional employees of that character 
Would be in those c*l asses. 
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Mr. Htjddleston. Have you any way of telling us what part of the annual 
labor cost is for men who work by the hour? 

Mr. LoBENz. Yes, sir; that is shown on the last sheet. W show the total 
compensation for men who work by the hour as $191,000,000 for December, 
1921. 

Mr. Cooper. Doctor, will you please tell us where that Is? 

Mr. LoBENz. On the fourth page at the bottom — daily basis and hourly basis. 

Mr. HuDDLESTON. That is for the month of December, 1920. 

Mr. LoRENz. Yes, sir. 

Mr. HUDDLESTON. Could you give us that for the year 1921? 

Mr. LoRENz. Yes, sir; I could give that for the year 1921. 

Mr. HUDDLESTON. I am wondering whether the proportion between the two is 
probably borne out for the yearly period as shown by the monthly period of 
$23,000,000 as against $191,000,000. 

Mr. LoRENz. In the calendar year 1919 the total compensation of the operat- 
ing roads paid to those on an hourly basis was $2,457,000,000, and to those on 
a daily basis $370,000,000. 

Mr. HUDDLESTON. I uotice in this printed table for December, on the fourth 
page, the percentage — I do not really understand those figures. 

Mr. LoRENz. That would be a little over 10 per cent, would it not, In 1921? 

Mr. HUDDLESTON. Yes. 

Mr. LoRENz. For Dece^mber; and a somewhat similar relation would exist 
for the calendar year 1919. 

Mr. HUDDLESTON. I am curious to know how the wages of employees who liave 
no element of superintendence in their service compare in total per annum with 
the total expense for employees. 

Mr. LoRENz. The only basis on which I could answer that would be to go 
through this statement for December and attempt to reclassify the occupations 
from that standpoint. 

Mr. HUDDLESTON. That would be a work of considerable difficulty, would it 
not? 

Mr. LopENz. It would be, but I could supply such a statement. 

Mr. HUDDLESTON. I would like to know what the cost of employees was for 
1921, excluding the first two divisions of your printed table, executive officials, 
and staff assistants, and also professional, clerical, and general, so that we 
might have a statement as to what it costs the railroads for maintenance of way 
and structures, including the necessary superintendence, and for transimrta- 
tion, including the same thing, if it can be conveniently given to us. T do not 
want to ask for too much, but I would like to have that in view of the propa- 
ganda which has been carried on relating to the same matter. I would like to 
know the truth, and I think the committee would find it useful. 

Mr. Cooper. Have you not that information in this table? 

Mr. LoRENz. It would be simply a compilation from this statement and simi- 
lar statements. We could give this, back to six months, but this nev form of 
statistics was introduced in July, 1921. 

Mr. HocH. I would like to ask one question along the line of Mr. Huddle- 
ston's inquiry. I understood Mr. Huddleston to say that he had made a men- 
tal calculation indicating that the labor cost per ton-mile was no greater in 
1921 than it was in 1914. I do not have 1914 here, but it Is not apparent to 
me from the figures you furnish how that can be possible. I have here a com- 
parison of 1916, and, as I understood the figures, you said that the ton-miles 
carried in 1916 was approximately 343,000,000,000 t<m-miles and 306,000,000.000 
in 1921, a less number of ton-miles, whereas the labor cost was approximately 
twice as great in 1921 as it was in 1914. 

Mr. Huddleston. My comparison was with 1914. 

Mr. HocH. I do not have 1914, but it seems to me there could hardly be that 
much diiTerence between 1914 and 1916. I liave here the total compensation to 
employees for 1916, $1,468,000,000, and for 1921, $2,800,000,000. That is almost 
twice the total labor cost, whereas theiv were fewer ton-miles carried in 1921 
than there were in 1916. I do not see how such a wide discrepancy could be 
taken up by any difference in the figures for 1914. 

Mr. Lorenz. I stated that I doubted his conclusion, but would supply n state- 
ment showing the exact facts. I think your figures indicate that the cost per 
ton-mile is clearly very much larger at the present time. 

Mr. Cooper. Mr. Hoch. will you allow me to say a word with reference to that 
1914 proposition? The doctor will recall that in 1914 up until the time of the 
breaking out of the European war, which was in August, that was a very, very 
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poor year for the railroad worker. I know whereof I speak because I at that 
time personally was employed as an engineer on the Pennsylvania Line, and I 
know that more than half of the number of men on our division were laid off in 
1914 up until the time the European war broke out, which was in August, and, 
of course, then business started to pick up by reason of the great amount of 
material that we were exporting to foreign countries. So I do not think we could 
very well take 1914 as a normal year, although I may be mistaken about that. 
What do you think about that, doctor? 

Mr. LoBENZ. That is a fact ; 1914 was somewhat depressed. You were speak- 
ing of the calendar year. I have the figures here for the year ended June 30, 
and the ton-railes of revenue freight were as follows: In 1913, 301,000,000,000; 
in 1914. 288,000,000.000 ; in the year ended June 30, 1915. 277,000,000,000, which 
would include part of the calendar year 1914. 

Mr, Cooper. That all goes to show that there was great depression in that 
year. 

Mr. Graham. And then in 1916 it jumped to 343,000,000,000. 

Mr. HocH. Well, it seems to me it is not possible that there has not been a 
very great increase in the labor cost per ton-mile even over 1914. 

Mr. LoRENz. I think it is apparent there has been a very radical increase. 

Mr. Mapes. I would like to ask what your explanation is for the great reduc- 
tion in the number of employees in 1921 over 1920. 

Mr. LoRENz. I think that is largely explained by the reduction in the volume 
of business. It fell- off about 25 per cent, as I remember it. I 

Mr. Mapes. In your opinion, does the question of the increased efficiency of j 

employees enter into it at all? i 

Mr. LoRENz. It is quite possible that that has had some effect ; that is to say, ,• 

it is possible that the railroads secured better control of their business by 1921, • 

having simply taken over the roads from the Government in 1920. J 

Mr. Mapes. Unless that is true, if the volume of business in the future equals n 

that of 1920, the number of employees will be about the same. 

Mr. LoRENz. Yes, sir ; but I think the number of employees will increase. You 
will notice on this printed statement that the number in October is greater than ^ 

in any other month since July, which shows the effect of the larger business j 

of that month. ^ 

Mr. Lea. I notice that the number of employees decreased less than 20 per P 

cent while the freight carried increased more than 25 per cent, so I think that A 

explains it. ^ 

Mr. Mapes. Mr. Huddleston in one of his questions asked about the passenger j 

business along with the freight business. You did not give the passenger busi- ^ 

ness for 1916, 1917, 1918, and 1921. 5 

Mr. LoRENz. The number of passenger-miles in 1916 was 34,000,000,000; in 
1920, it was 47,000,000,000 ; and in 1921, for Class I roads, it was 37,000,000,000. 

Mr. Mapes. It fell off about 10,000,000,000 in 1921. 

Mr, Lorenz. The figures I gave for 1916 were for all roads, and the figures for 

1920 were for the Class I roads ; but the exact comparison between 1920 and 

1921 is in 1920 forty-six and eight-tenths billions and in 1921 thirty-seven and 
three-tenths billions, being a decrease of nine and five-tenths billions passenger- 
miles. 

Mr. Mapbs^ Can you tell us what proportion of the property of the railroads 
is used in taking care of the passenger business and what proportion is used in 
taking care of the freight business? 

Mr, Lorenz. No, sir; that division is not made in our statistics. The only 
way it can be separated is on a purely arbitrary basis by dividing it in propor- 
tion to those expenses that can be assigned to one or the other. 

Mr. Mapes. Can you separate the employees? 

Mr. LoBENz. To a considerable extent, but others have to be arbitrarily ap- 
portioned, if you make the separation. 

Mr. Mapes. I would be glad to have your judgment on those two points, if you 
care to give it 

Mr. Lorenz. Whether it is possible to do it or what it is. 

Mr. Mapes. What it is. 

Mr. Lorenz. I can supply a statement showing the separation of operating 
^Epenses between passenger and freight services, in accordance with the rules 
Prescribed by the commission for that purpose. I have not that in mind at 
thlR moment. It is something like 30 passenger and 70 freight, but I can not 
give the exact figures. 
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Mr. Mapes. What is the net operating income from the two claBses of service. 

Mr. LoRENz. I would have to supply that in a statement. I liave not any such 
figures here. I migiit say, however, and perhaps this would answer the ques- 
tion in your mind, in 1920, whicli was a year of heavy travel and also a year 
of heavy freight business, the passenger-operating ratio is somewhat more 
favorable than the freight-operating ratio. In other words, it took a some- 
what smaller number of cents per dollar to do the passenger business than 
the freight business ; but I understand in 1921, although we have not the final 
figures in our office, the reverse is true, because when there is a large falling 
off in business and in travel, you can talce off more freight trains than you 
can passenger trains, and so the cost per passenger-mile or the expense in com- 
parison with the revenue is more unfavorably affected In the case of the pas- 
senger than in the case of the freight. 

Mr. Mapes. We sometimes hear it said that the passenger business is done at 
a loss and at the expense of the freight business. 

Mr. LoRENz. I do not believe that statement, generally, is correct. 

Mr. Mapes. From what you say, am I justified in concluding that in 1920. in 
proportion to the business done, there was a better return from passenger traffic 
than there was from freight traffic? 

Mr. Lobenz. That is what the statistics show — slightly better, although Iwth 
were unprofitable, of course. 

Mr. Mapes. So that, as a matter of fact, the direct opposite is true so far us 
1920 is concerned. 

Mr. LoRENz. It will vary greatly with different roads, of course. 

Mr. Graham. Doctor, I wish you would give me the figures for the total 
revenue ton-miles for the year 1921. 

Mr. LoRENz. 306,755,000,000. 

Mr. Graham. For the purpose of comparison, I would like to have the total 
operating expenses of these same roads for the years for which you have given 
the railroad ton-miles, if you have it convenient. For instance, the first year is 
1913. Have you the total operating expense? 

Mr. LoRENz. Some of the figures I have been giving have been for all classes 
of roads and some for Class I roads. Now, in order to make that comparison, I 
will give the operating expense for the same roads. 

The railway operating expenses for 1913 were $2,249,000,000; for the vear 
ended June 30. 1914, $2,279,000,000: 1915. $2,088,000,000; 1916, c*alendnr year. 
$2,426,000,000; 1917, $2,906,000,000; 1918, for Olass I roads only, $3,971,000,000. 

Mr. Graham. Class I roads? 

Mr. LoRENz. Y^s ; but the figures are generally comparable. For 1919, $4,378.- 
000,000 ; for 1920, $5,833,000.000 ; and for 1921. $4,.597.000.000. 

Mr. Graham. I think, in order to complete that. I should get the railroad ton- 
miles, also, for the years 1918, 1919, and 1920, which were not given in the other 
inquiry. 

Mr. LoRENz. You want the revenue ton-miles? 

Mr. Graham. Yes ; for 1918, 1919, and 1920. 

Mr. LoRENz. The revenue ton-miles for 1918, 1919, and 1920 were as follows: 
1918, 408,000,000,000 ; 1919, 367,000,000,000 ; and 1920. 413,000,000,000. 

Mr. Graham. Doctor, have you a statement showing for each of those years 
what percentage of that operating expense was employees' comiiensatlon? 

Mr. LoRENz. Yes. sir. 

Mr. Graham. Give me the percentages, beginning with 1913. 

Mr. LoRENz. 1913, the ratio of comiiensatlon to employees to total operating 
expense was 61.41 ; 1914, 60.59 ; 1915, 59.48 ; 1916, 61.65— that was for the fis<*ul 
year 1916. and for the calendar year it was 62.11. 

Mr. Graham. I will leave it at 61.65, because I want to get as close a compjiri- 
son throughout those years as I can. 

Mr. LoRENz. 1917, Class I reads, 61.48 ; 1918, 65.62 ; 1919, 64.59 ; 1920, 62,78. 

Mr. Graham. And for 1921? 

Mr. LoRENz. I will have to compute it for 1921. 

Mr. Graham. You gave that the other day, and I have that written down here 
somewhere — 60.9. 

Mr. LoRKNz. I think that is it. The figures I give for the years 1917 to 1920 
are necessarily on a calendar-year basis. 

Mr. Graham. During the year 1920, of course, the guaranty period existed 
and there was also a very considerable increase of wages granted. 

Mr. LoRENz. Yes. 
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Mr. Gbhaham. I notice that the number of general officers employed during 
that year increased over the year 1919 by 420, and that their increase in com- 
pensation was $7,577,374. If those figures are not correct, I would be glad to 
hare you correct me, because I have tried to take them from this table which 
you have introduced here, headed " Number of employees and their compensa- 
tion." 

Mr. LoRENz. You are now comparing the year 1920 and the year 1919? 

Mr. Gbaham. Yes. 

Mr.. LoBENz. May I call your attention to the fact that for the year 1919 I 
sliow the number of general officers as returned in the operating reports, and, 
separately, the corporate reports? 

Mr. Graham. I have added those together and then subtracted them from the 
year 1920, and I find the increase as indicated, and I have done that right straight 
through. 

Mr. LoBENZ. Yes. 

Mr. Graham. Now, In division officers <luring that year when the guarantee 
period existed there was an increase of 1,210 division officers, with an increase 
of salary of $7,270,004, while all other employees were increased 97,654, at an 
increased compensation of $804,577,862. It would seem from that. Doctor, that 
during the period when the Government guaranty existed the number of em- 
ployees was greatly enlarged and added to, both operating and supervisory. Do 
you know of any reason why that should have been true? 

Mr. LoRENz. I think two reasons clearly apply ; the first is that the year 1920 
was a year of heavier traffic than 1919, and the second is that when the roads got 
back their properties they had to put on a number of officers or employees in the 
traffic departments to solicit traffic. 

Mr. Graham. Why did they add 97,000 operating employees? . 

Mr. LoRENz. Other than officers? 

Mr. Graham. Yes. 

Mr. LoRENz. I think that is clearly explained by the tremendous increase in 
traffic hi 1920 over 1919. 

Mr. Graham. Do you think the added traffic accounts for it? 

Mr. LoRENz. I think it certainly helps to explain it. 

Mr. Graham. The number of ton-miles in 1920 was 413,000,000,000, while in 
1919 it was 367,000,000,000, and in 1918 it was 408,000,000,000. In 1918 the ton- 
miles were almost as much as they were in 1920, and yet the number of employees, 
according to this table, in 1918 was 1,818,000 plus 3,000, or 1,821,000, and in 1920 
the number was 1,990,000, or 170,000 additional employees. 

Mr. LoRENz. Well, I will say that when you make that comparison the reduc- 
tions in the hours per day probably had some effect. I do not at this moment re- 
^all just at what date those took effect, but there was a very substantial reduc- 

Th^^ hours per day which would tend to increase the number of men necessary. 

thp Chairman. Do you think that the question of repairs and upkeep which 

cnn ^^^^^oads all said they had to enter into after getting back the railroads ac- 

^ff^for any part of that? 

^(^^' -'^^ENz. I think that would account for considerable employment in the 

to h "^^^^* because the railroads were coijif routed with a peak load, and they had 

^J^epare the equipment to take care of that load, 
th* Chairman. Taking the 2,000 roads, in round numbers, that we have in 
«is country, that would indicate putting on only an average of 50 additional 

tS t ®^^^ ^^*^' would it not? 

Th* T^P^^^^z. You mean the 200 large roads. 

•The Chaijjj^^jj Does this include Class I roads only? 

Th* 7J***^Nz. This is Class I roads. 

\f P^^^^^^' How many of them are there? 

ThA o **^^^' '^^'^ hundred. 

ine v^Hairman. That would be only an average of 500 men to the road. 

TVK* T^^^^Nz. The additional employees, you mean? 

ine v>H Airman. Yes. 

^h ^^*^»fz- That would be 100,000 men additional, 

l.ne Chairman. And you had 97,000 additional, so that these large systems 
trtding an ^y^rage of only 500 would account for 100,000 right away, and that 
wouia Beetn to be about as small a number as they could have added, if they 

* wf ?,^y at all. 

"^' 'jjA.HAM. The two years I asked about in the last question were 1918 
*{5 ^^ in which the traffic was comparatively the same, and there was a 
umerence in the employees of those years of 170,000. I find also In the general 
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officers, as shown by this table, there were 600 more geoeral officers Id 1920 than 
there were Jn 1918, and there were 2,000 more division officers lu 1920 than 
there were in 1918, with alwut the same traffic carried, and the Uiing I would 
tike to get clear in my own mind 1b whether that was a result ot Goveniment 
operation and its consequent effect or whether It was necessary In order to take 
care of the traffic. 

Mr. LoBENK. We have not Inclnded in 1918 the employees of the central office 
of the Railroad AdministratloD. but I assume that would not greatly affect 
these figures. I th:nk so far as the dlfTerence between Government and private 
operation is concerned, that the difference in officers would be very marked, 
perhaps, in connection with traffic officials, but I do not know just how It would 
afEect the other classes, 

Mr. Gbaham. All we know Is that the figures you have given here show those * 
things to l>e true. 

Mr. LoBEN!!. Yes, 

Mr. Gbahau. That since the Government began operating the railroads and 
especially since the Government dropped them, the overhead seems to have 
largely Increased. I think that Is all. 

Mr. Lea. Is the. table on page 3 o^ this statement based on the fiscal year 
or the calendar year? 

Mr. TxiBENz. That la the calendar year, the year ended December 31, as 
shown by the first column. 

(The following are tabulated statements submitted by Dr. M. O. Lorenzr) 

Relation of pay roll to traffic Clasg I steam roads in tite United States, 19l$-19ll. 
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EFFECT OF CHANGES IN BULE8 AND WORKING CX)NDITIONS ON STEAM BOADS, 1921. 

It was testified by a witness for carriers in a hearing on Docket 13293 before 
the Interstate Commerce Commission, Marcli 4, 1921, tliat as a result of a spe- 
cial study made by certain carriers in tlie eastern district, it was concluded that 
the changes in rules and worlfing condltiops on steam roads during 1921 effected 
a reduction of 1.1 per cent in the total pay roll. 

If this percentage be applied to the pay roll of 1921 for Class I roads for the 
country as a whole, the reduction would amount to $30,810,000. 

Xumher of employees, total compensation, and average earnings subdivided into 
three principal groups, six months ended December 31, 1921, Class I steam 
wads. 

EXECUTIVES. OFFICIALS. AND STAFF ASSISTANTS. 



Item. 


July. 


August. 


Septem- 
ber. 


October. 


Novem- 
ber. 


Deoem- 
bcr. 


Six montlu). 


Number of employees . 

Compensation on dally 

basis 


15,155 

$6,354,552 

$419 


15,193 

$6,336,648 
2.78 
$417 


15,151 

$6,394,000 
2.85 
$422 

a 


15, 162 

$6,326,334 
2.66 
$417 


15,229 

$6,371,243 
2.83 
$418 


15,235 

$6,356,913 
2.96 
$417 


15,187 
$38. 139, 690 


Per cent total pay roll . 
Average earnings 


'2.84 
$2,511 



SUPERVISORY FORCES, OTHER THAN EXECUTIVES, OFFICIALS, AND STAFF 

ASSISTANTS. 



Number of employees. . 

Compensation, daily 

basis 

Compensation, hourly 
basis 



Total. 



Per cent, total pay roll . 

Average earnings 

Compensation for over- 
time 

Percent, total pay roll. 



127.5201 128,899 



$11,068,963111,189,839 



11,706,395 



22,775,358 



12,030,668 



23,220,507 



10.63 
$178.60 

$382,501 
.18 



10.20 
$180. 14 

$35^747 
.16 



129, 105 130, 122 



129.876 



$11,116,203 
11,915,111 



23,031,314 



$11,227,861 
12,049,184 



23,277,045 



10.28 
$178.39 

$394,752 

.18 



9.80 
$178.89 

$3n,640 
.16 



$11,213,804 
11,842,543 



23,056,347 



10.23 
$177.53 

$359, 435 
.16 



128,766 



129,048 



$11,162,945 
11,757,736 



22,920,681 



10.66 
$178.00 

$364,028 
.17 



$66,979,615 
71,301,637 



138,281,253 



10.29 
$1,071.65 

$2,233,109 
.17 



EMPLOYEES, OTHER THAN EXECUTIVES, OFFICIALS, STAFF ASSISTANTS, AND 

OTHER SUPERVISORY FORCES. 
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Number of employees. . 

Compensation, daily 

basis 

Compensation, hourly 
basis 



Total. 



Per cent of total pay 
roll V... 



Average earnings 
Compensation ror 
time 



over- 



Per cent of total pay 
roll 



1, 492, 197 



$6,181,559 
179,027,916 



185,209,475 



86.41 
$124. 12 

$11,656,375 

5.44 



1,535,835 



$6,212,752 
191,975,988 



198,188,740 



87.02 
$129.04 

$11,109,871 

4.88 



1,574,074 



$6,173,354 
188,374,154 



194,547,508 



86.87 
$123.59 

$11,420,091 

5.10 



1,608,852 



1,587,248 



$6,209,506 
201,790,074 



207,999,580 



87.54 
$129.28 

$12,943,795 

5.45 



$6,108,940 
189,767,476 



195,876,416 



86.94 
$123.41 

$11,353,864 

5.04 



1,493,150 



$6,060,640 
179, 563, 162 



185,643,802 



86.38 
$124.33 

$61,750,018 

4.54 



1,548,559 



$36,966,751 
1,130,498,770 



1,167,465,521 



86.87 
$753.90 

$68,243,014 

5.06 



(The committee thereupon adjourned until Thursday, April 6, 1922, at 10 
o'clock a. m.) 



Committee on Inteestate and Foreign Commebce, 

House of Representatives, 

Tuesday, AprU 18, 1922. 

The committee met at 11.50 o'clock a. m., Hon. Samuel E. Winslow (chair- 
wan) presiding. 

The Ghaibmak. The Chair would like to state that a number of days ago 
word was received from Mr. OUflord Thome that he wished to file an appear- 
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ance in connection with the hearings on the Sweet bill. Mr. Thome is here, 
and I presume there will be no objection on the part of the committee to that 
privilege being accorded him. 

Mr. Thorne. Mr. Chairman, I simply wish to file this statement. It is pre- 
sented to the committee at the earnest request of Mr. Sweet. I shall be pleased 
to furnish copies to the members of the committee. 

The Chairman. I want to add that Judge Sweet did the work as an inter- 
mediary between the chairman of the committee and Mr. Thome, and he car- 
ried out the suggestions made to him by the chairman. 

If it is agreeable to the committee we will accept the statement and have 
it embodied in the record of the hearings on these bills. 

Mr. HuDDLESTON. Does Mr. Thorne represent any organization? 
* The Chairman. He states that in his paper. 

Mr. Thorne. I think that is sufficient, Mr. Chairman. I will file a copy of the 
statement with each member of the committee. 

The Chairman. Mr. Thorne w^ould naturally have been given a hearing had he 
appeared during the progress of the consideration of these bills. 

Mr. HocH. Mr. Chairman, I believe there is no objection to incorporating Mr. 
Thome's statement in the record. 

The Chairman. Without objection, it will be made a part of the hearings 
on these bills. 

( The statement referred to follows : ) 

Memorandum of Statement by CuFFdRO Thorne Before the Committee on 
Interstate and Foreign Commerce of the House of Representatives, United 
States Congress, Presented Tuesday, April 18, 1922. 

* 

Gentlemen : I make this presentation to you at the earnest ivquest of Con- 
gressman Sweet, of Iowa, in regard to the measure he has presented, seeking 
a revision of the transportation act. I shall not discuss the language of the 
bill, but rather the basic issues involved. 

The recent decision of the Supreme Court of the United States in the Wis- 
consin Rate case confirms the fears which many of us had concerning the effect 
of the transportation act of 1920 upon the iK)wers of the States. We do not 
believe that you intended to change the relative activities of the State and 
National Government as to railroad matters, because we were repeatedly so 
informed; but the Supreme Court has ruled otherwise, regardless of statements 
made by members of the committee before Congress at the time the measure 
was pending. 

This decision now throws into commanding Importance the whole issue as to 
the proper functions of the State in the American system of government. You 
are at the crossroads. If it is wise to destroy the dual system, the Federal 
system, as to our railroads, it will be claimed by all other forms of organized 
business engaged in interstate commerce that the powers of the States should 
be eliminated as to them. Under this plea you will see guadually redrafted our 
Federal plan of government. At this crucial moment it would be well to pause 
and consider what will be the outcome, in what direction are we going, what 
effect will all this have upon the life of our people and upon American industry. 

If the National Government is permitted to gradually absorb those functions 
formerly exercised by the States, it will only be a question of time before s«mie 
great evil will demand some great remedy. Agitation will follow agitation. 
There will be no opportunity to try out the new proposal; the Nation as a 
whole must adopt it or reject it. Those will be trying times when the foresight 
of the best of us will differ and the future of this American system will be at 
stake. 

It will be wise to weigh well the advantages of that which we have before 
exchanging it for that which we have not. 

We believe the States are a distinct feature in our system of government. 
There is a function for the National Government to exercise and there Is a 
function for the State. This Federal plan is a sort of safety valve against 
political and industrial revolution; and It is the greatest ever devised by the 
makers of government. New ideas are trie<l out in a few States before they 
are adopted in others or by the Nation. 

The State government is far closer to the local needs and demands of traffic 
conditions that is the national. 

Practically every important advance step in the regulation of railroads and 
other great consolidations of our generation has originated with the States, 
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Occasionally one hears about various examples of freak action on the part 
of some States. These are very rare. The ar^ment that such action im- 
peaches the whole body of State regulation is like saying that one sinner in 
a church renders the whole church a failure. This argument is actually ad- 
vanced from time to time; the only thing it proves is the assinine stupidity 
of the man who makes the argument. There have been a hundred wise and 
benelicient laws enacted to one that Is foolish; and generally the unwise law 
has been quickly relegated to the realm of oblivion by the courts or by the solid 
good sense of public opinion causing its repeal. 

Prior to the World War this Federal system was given a severe test when 
applied to industry engaged in interstate commerce. After an extended period 
of litigation the Supreme Court finally established a doctrine, annunciated in 
the Shreveport and Minnesota Rate cases, wherein it was held that in case an 
unjust discrimination was created the Federal tribunal could overthrow rates 
established by State authority, but othenvise the Federal courts could not 
interfere with purely State matters. That was as it should be. 

We sincerely believe that the present effort of the railroads, sustained by 
the Supreme Court, is with the avowed purpose of eliminating State regulation 
of common carriers. As previously suggested, if that policy shall be adopted 
as to our railroads, it is only a question of a few years until practically all 
other forms of organized business will accomplish the same result. 

The distinguishing feature of this form of government, which was framed 
back in the eighteenth century, is the Federal system, which combines a great 
central power with local self-government. One serves as a check upon the 
other. The local government keeps in close touch with the needs of the 
people. The central power is enabled to keep peace at home and abroad. Both 
are essential. Combined they constitute the greatest achievement of the human 
race in the science of government. During the past century many other nations 
copied our Federal system. To-day the British Government is rapidly extend- 
ing this principle throughout the Empire. 

In the United States there has been a marked tendency to swing from one 
extreme to the other. At one time the prevailing sentiment favored independent 
States. It was the genius of a Marshall that created the public sentiment, 
later crystallized under the leadership of Lincoln, which saved our country 
from being transformed into several separate nations. To-day the pendulum 
is swinging in the other direction. We are anxiously waiting to see if there 
will be other champions of our Federal system, our American plan of Govern- 
ment, men who will have the far-sighted vision and the courage to save the 
country this time from going to the other extreme. The life of our dual system 
of government is again at stake. Many of us have lost sight of its value In 
the glamor of a new nationalism. 

Too much " nationalism " is Just as wrong as too much " State rights." 
There is a happy medium. 

It is not this Government as one Nation, nor the several States, but the 
combination in one Federal plan that has rendered such a distinct contribution 
to the welfare of humanity. It is this Federal plan that must be most Jealously 
guarded. A tendency one way or the other toward centralization or toward 
decentralization is dangerous. 

We earnestly appeal to this committee to do all it can in reason and justice 
to preserve intact the powers of the States. The first step in that direction 
should be the rei>eal of all portions of the transportation act which take away 
powers of the States which were exercised prior to the Federal control of the 
railroads in 1918. According to the recent decision of the Supreme Court this 
includes sections 13a and 15a. 

Closely interwoven with the law relative to the powers of the States Is sec- 
tion 15a of the transportation act. In fact, the Supreme Court based the major 
portion of Its reason changing the rule relative to the powers of the States upon 
the language of this section. For this. If for no other reason, we favor the re- 
I>eal of section 15a. But there are other reasons : 

This section has been called the guaranty section, but there Is no guaranteed 
return contained In the law. However, the moral effect of its provisions has 
been very powerful In forcing the commission to establish high freight rates 
and to deny reductions. 

Section 15a attempted to require the commission to fix rates which would 
produce 5i or 6 per cent upon the present value of our railroad properties until 
March 1, 1922, after which the commission itself is called upon to determine 
what that percentage shall be. 
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The experiences of the war have caused the people of the United States to 
favor private operation of our railroads under Government control rather tlian 
Government operation. We are thoroughly committed to the policy of preserving, 
if it be possible, the personal initiative and competition in the railroad industry 
which private operation forces under the lash of the survival of the ttttest. So 
long as this policy shall continue, those who own and operate the American rail- 
roads must be content to share with the rest of us the changing commercial 
conditions in this and other countries from year to year. 

We believe that any statutory enactment which attempts by flat of Govern- 
ment to authorize or require charges in any private industry of such a charac- 
ter as to produce a fixed rate of return above all operating expenses and taxes 
is fundamentally uneconomic and unsound. During periods of depression, when 
traffic is light and it is most burdensome and difficult to pay high freight rates, 
the rates under such a law must be the highest so as to produce the fixed rate 
of return. And during periods of greatest prosperity, when our plants are oper- 
ating to capacity and traffic is the heaviest and it is the easiest to pay the rates, 
then the rates must be the lowest so as not to exceed the fixed rate of return. 

There is an ebb and flow in all business. By that provision which you gen- 
tlemen enacted in 1920 you attempted to defy the forces of society which have 
been thousands of years in developing, and your effort has failed; it simply 
can not be done. Such an act of Congress simply serves to confuse the situa- 
tion. You might just as well pass a law that it shall not rain during the next 
30 days, or that the temperature shall not fall below the freezing point next 
winter. It can not be done. 

Then, what harm has resulted if the law is unavailing? Simply this: The 
existence of that law helps to delay readjustments in our freight rates which 
the whole Nation is demanding. The moral efl'ect of it is most unfortunate. 

Kvery private industry should be permitted during prosperous times to levy 
such charges upon the public that will enable it to lay up a surplus in order to 
tide it over lean years or through a crisis, an emergency, in business. That is 
precisely what the Interstate Commerce Commission has attempted to do dur- 
ing the past 30 years of railroad legislation. The last official reports of the 
commission, compiled from the sworn reports of the railroads themselves, show 
that the surplus accumulations of American railroads aggregate more than 
$3,000,000,000. And, further, that this surplus has doubled since 1915. Daring 
the 30 years of Federal and State regulation of our common carriers prior to 
Federal control there was a steady, constant improvement in their physical and 
financial conditions. We had built up the greatest railroad system on earth. 
The railroads as a whole in the United States in 1917 were earning at a rate 
of return on their so-called property investment almost double what they earned 
when regulation by this Government commenced. During that 30 years the net 
income of American railroads above all operating expenses and above all taxes 
has trebled in amount. In 1917 American railroads were earning a rate of re- 
turn upon all the capital outstanding in the hands of the public almost double 
the average earned in England. 

Our Supreme Court, prior to the Federal control of our railroads, had de- 
clared that in case of conflict between the State and Interstate Commerce Com- 
missions, the flndings of the Federal tribunal must prevail, if any unjust dis- 
crimination was created against interstate commerce. The principles control- 
ling the regulation of our carriers had been gradually evolved through a long 
series of careful opinions rendered by the Interstate Commerce Commission and 
by our courts. The railroads, somewhat impatient with not being able to get 
ail they wanted, undertook at the beginning of the war and again at the close 
to make some radical changes. We believe they were fundamentally in error 
and we now earnestly urge a restoration of the law to substantially the same 
condition in which it existed before tliis upheaval occurred in Government and 
in industry, growing out of the World War. 

Mr. HocH. Mr. Chairman, in this connection I desire to submit and ask that 
there be inserted in the record of the hearings on proposed amendments to the 
transportation act two statements that have been handed to me. One Is a 
statement by Hon. Charles Webster, chairman of the board of railroad commis- 
sioners of the State of Iowa, and chairman of the committee on State and Fed- 
eral legislation of the National Association of Railway and Utilities Commis- 
sioners, and the other is a resolution signed by State officers of the American 
Farm Bureau Federation of eight or nine Middle Western States. The state- 
ments are not long, and they bear directly upon the questions at issue. 

The Chaibman. Without objection, they will be made a part of the record. 
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STATEMENT OP CHARLES WEBSTER, OF DES MOINES, lOWA, CHAIRMAN OF THE 

Committee on State and Federal Legislation of the National Associa- 
tion OF Railway and Utilities Commissioners, and Chairman of thk 
Board of Railroad Commissioners of Iowa. 

Propaganda, or, I might say, iwison gas, has been scattered broadcast, intimat- 
ing that the support given by the State commissions to the amendment and re- 
peal of certain sections of the Esch-Cummins Act is due to selfish motives. I 
know most of the State commissioners of the country, and know that their 
support is due solely to what they regard as their duty as representatives of 
their respective States, and I doubt if any one of them has any selfish motive. 
Even if all railroad rate-malring authority were removed from the State com- 
missions, they would still function in other matters, and it would not affect 
tliem personally in any manner. It is the principle that they are endeavoring 
to maintain. 

In order to qualify as a witness I might say that I was born and still live 
on the farm that my father entered from the Government in 1854 ; this adjoins 
a little village of 450 people. I have been engaged in farming and stock raising, 
shipping, and other business in Iowa, in the Dakotas, and Montana quite ex- 
tensively all my life, and naturally came in contact with farmers, shippers, and 
business men In all of these States, and every day that I spend as a State 
commissioner means money lost to me. 

I, however, have an opportunity of being on the ground and watching just 
how many of these matters work out, and of knowing particularly the thoughts 
of the farmers and the small town people. You will remember that nearly one- 
half of the State legislatures have passed concurrent resolutions asking for the 
repeal and amendment of the sections in question; that the American Farm 
Bureau Federation, which has a membership of over a million farmers, has 
asked that this be done at two successive annual meetings. The Iowa Farm 
Bureau and other State farm bureaus and farm organizations, and innumerable 
business associations scattered over the United States, have passed resolutions 
to the same effect. I think I am safe in saying that 90 per cent of the thought- 
ful people desire that this action be taken. 

At the formation of the Union certain rights were delegated by the States 
to the National Government. All the rest were reserved, including the right 
to regulate their internal affairs. 

Senator Cummins, of my State, chairman of the Interstate Commerce Com- 
mittee of the Senate, and one of the authors of the Esch-Cummins bill, has 
told us repeatedly that it was not the intention to take from the States this 
authority,, but, regardless of all this, it has been taken from the States and the 
people will be obliged to come long distances, spend much valuable time and 
large sums of money to present in many cases trivial matters to far-away over- 
worked body of men ill informed as to local conditions. 

The railroads have scattered propaganda throughout the United States, com- 
plaining to the public that they are regulated by 48 State commissions and 
the Interstate Commerce Commission. Their statements on the face of them are 
unfair and misleading, because there isn*t any railroad regulated by 48 com- 
missions, and no one railroad runs through more than a few States. The 
State commissioners are not endeavoring to put additional burdens upon the 
carriers ; they realize that it is necessary that the railways of the United States 
properly function ; and it is not their desire to take any action that will pre- 
vent them from doing so. When you come to think of it, more than half of the 
membership of the Interstate Commerce Commission has been taken from the 
State commissions and there is much good timber left. 

If the State commissioners so desired, they could not, under the law as it 
stood before the transportation act was passed, perform any act that would 
be discriminatory against places or individuals. 

The most prosperous period of the railroads was during the time that the 
State commissioners were functioning fully, and it seems to me that the car- 
riers are indeed ^evy short-sighted in endeavoring to remove from the States 
the authority that has never been disputed since their inception until the 
passage of the Esch-Cummins Act. Public opinion can not be ignored with 
Impunity and public opinion demands that these powers be restored and that 
section 15a be repealed as a whole. 

I noticed the other day tliat the Illinois Central Railroad had a full page 
advertisement in the Chicago Herald and Examiner, endeavoring to convey 
the impression that the State commissioners were endeavoring to discriminate 
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against interstate conmieree. The national association that I represent does 
not ask Congress to repeal the Shreveport decision, which forbids discrimina- 
tion, but they do aslc Congress to immediately end the present unbearable situa- 
tion, and designate the beginning and the ending of the twilight zone. 

We may as well realize that all the affairs of this great Nation can not be 
conducted from Washington satisfactorily, if all the power is to emanate 
from the Federal Government, then the (Capitol should be moved to the great 
Central West, saving valuable time and expense for the people to bring their 
troubles to one head. During the war when I had the honor of acting as fuel 
administrator for the State of Iowa, the administration, in order to " conserve 
our resources," ordered that the use of steam coal in brick, tile, and cement 
plants, and greenhouses be reducetl to 50 per cent of their requirements. I 
protested against this without avail, as at that time they were actually dump- 
ing steam coal in the ditch, in order to get a sufficient amount of domestic 
fuel. Zone systems were established, and imaginary lines were drawn within 
which loWa coal could not be sold to our own State institutions. We were 
also prohibited from selling coal 20 miles distant across the line, but could 
ships hundreds of miles to an unnatural market to " save mileage " on cars. 

We were prohibited from shipping two to three hundred miles in the vicinity 
of Sioux Falls, S. Dak,, but coal could be shipped several hundreil miles to 
the Lake Erie docks, then 800 hundred miles by water to Superior, then ap- 
proximately 400 miles to Sioux Falls, in order to save mileage. 

The Interstate Commerce Commission service order No. 10, during the coal 
strike, ordering 4,000 cars of coal delivered dally to the I^ake Erie dcxjks for 
shipment to the northern docks to relieve the threatening shortage in the North- 
west may have been necessary, but was greatly abused. Judge McGee of 
Minnesota, a member of the public safety commission of that State at that 
time, in his letter to Senator Calder under date of November 27, 1920, points 
out that because of the manipulation of that order, the people of the Northwest 
were robbed of vast sums of money. It has been estimated that shipping this 
coal from the Lake Superior docks down into the second and third tier of 
counties in Iowa, cost the people of that State $6 a ton more than they could 
have bought it for had they been allowed to ship it direct. 

Before the war the minimum on hogs in Iowa was 16,000 pounds for a 36- 
foot 4-inch car. This was raised during the Government operation to 17,(X)0 
pounds. After the railroads were returned to their owners, they petitioned to 
the Railroad Commissioners of Iowa, asking that a 17,000-pound minimum be 
established, and after an exhaustive hearing, it was decided that 17,000 pounds 
of all kinds of hogs and in all kinds of weather could not be loaded with safety. 
It was shown that 76 per cent of the hogs that arrive<l at Sioux City were 
loaded less than 17,000 pounds, and 53 per cent less than 16,000 poun<ls. This 
was done by experienced hog shippers, although they paid for 17,000 pounds. 

The railroads were not satisfied with this decision and took the case before 
the Interstate Commerce Commission. An examiner was sent out to Des 
Moines from Virginia, and at that hearing the railroad witnesses admitted that 
they had no complaint from Omaha, St. Joseph or from Austin as to discrimi- 
nations, or any evidence that it had affected these cities or any individuals in 
the least. Therefore, being an intrastate matter, the people of Iowa are won- 
dering just what the Interstate Commerce Commission has to do about it. 

I am not censuring the Interstate Commerce Commission for Service Order 
No. 10, as they were honest in their intentions in endeavoring to remove an 
apparent shortage in the Northwest, but they were evidently unable to watch 
all the details of the matter and prevent the manipulation . Neither am I com- 
plaining of the actions of the Fuel Administration. It is of the system that I 
complain. 

I am citing these occurrences merely as illustrations as to why a Govern- 
mental body, located at Washington, can not successfully or intelligently handle 
all the details of transportation in this great country of ours. We have shown 
during this hearing that the interferences of the Interstate Commerce CommiS' 
sion under the Esch-Cummins act in purely intrastate affairs ||as created chaos, 
caused great dissatisfaction among shippers, and has prevented the state au- 
thorities from functioning properly by reason of the interpretation which has 
been placed upon the obnoxious sections which we ask to have amended. 

The tendency is more and more towards concentration of authority at Wash- 
ington. The concentration of population In the larger cities is becoming alarm- 
ing, and President Harding pointed out in his last message to Congress that the 
present method of rate making, favoring the larger cities, was one of the rea- 
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sons wliy the rural ix)pulatloii was being depopulated and the cities were grow- 
ing larger. 

There is one thing in this Government of ours that we can always depend 
upon, and that is the second and sober thought of the farmer and small-town 
people. They are the stabilizing influence of the Nation, and upon them can al- 
ways be depended the safety of the Government. They are at home ploughing, 
seeding, and reaping, far away from the strikes and riots, and their Judgment 
upon matters is mature and deliberate. It is as representatives of these farm- 
ers and small-town people, largely, that we come before you and ask you to 
take the necessary action for their relief. 



American Farm Bureau Federation, 

Chicago, III, March 23, 1922. 
Hon. Samuel E. Winslow, 

Chairman Committee on Interstate and Foreign Commerce, 

House of Represent ati/i^es. 

Dear Mb. Winslow: Because of the great burden placed on the Middle 
Western States by the heavy freight rates and the numerous inconveniences 
caused by excessive intrastate freight i».tes and rulings affecting schedule of 
shipments, etc., many times causing overload burdens on our farmers, I desire 
to file and make a part of the records in the hearings on Sweet bill 6861, resolu- 
tions signed by the officers of the State farm bureau federations of Iowa, Minne- 
sota, Nebraska, South Dakota, North Dakota, Montana, Illinois, Michigan, and 
Kansas, in convention assembled at St. Paul, Minn., Mrch 11, 1922, representing 
a total membership of 484,625 of the best farmers of these Midwest States. This 
resolution is as follows : 

"We, the officers of the State farm bureau federation of Iowa, Minnesota, 
Nebraska, South Dakota, North Dakota, Montana. Illinois, and Michigan, as- 
sembled In St. Paul, Minn., March 11, 1922, in accordance with resolutions 
adopted at our respective annual State meetings, urge the immediate repeal of 
section 1.5A of the transportation act in its entirety and urge the restoration of 
the full powers of the State railway commissions as they existed prior to Federal 
control of railroads. 

" We, therefore, instruct Mr. E. H. Cunningham or Mr. C. W. Hunt to read this 
resolution into the records of the committee, 

C. W. Hunt, president Iowa Farm Bureau Federation ; S. H. Thomp- 
son, vice president Illinois Agricultural Association ; J. F. Reed, 
president Minnesota Farm Bureau Federation ; H. Georgeson, 
president North Dakota Farm Bureau Federation ; J. N. Norton, 
president Nebraska Farm Bureau Federation; A. H. Stafford, 
president Montana Farm Bui*eau Federation ; J. I. NicoU 
president Michigan Farm Bureau Federation; George Starring, 
secretary South Dakota Farm Bureau Federation ; Ralph Snyder, 
president Kansas Farm Bureau Federation. 

The State of Kansas was not represented at the St. Paul meeting, but the 
resolntion was later submitted to the officers of the Kansas Farm Bureau Federa- 
tion and received their unanimous indorsement, and we were authorized to add 
the signature of the president of the Kansas Farm Bureau Federation to the 
resolution. 
All of which is respectfully submitted. 

low A Farm Bureau Federation. 
C. W. Hunt, President. 

(Whereupon, at 52 o'clock noon the committee adjourned.) 



Committee on Interstate and Foreion Commerce, 

House of Representatives. 

Tuesday May 9, 1922. 

The committee this day met, Hon. James S. Parker (acting chairman) 
presiding. 

^Ir. Parker. Mr. Benton, you may proceed. 

STATEMENT OF MB. JOHN E. BENTON— Continued. 

Mr. Benton, Mr. Chairman and gentlemen of the committee, at the expense 
or the consumption of considerable time I put into the record when I was here 
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before all the observations In connection with this bill that I desired to make. 
I am here now in response to notice to anwser any questions that may be asked. 
I do, however, at the present moment, on account of the occurrence of some 
things that have occurred since the last adjournment, want to extend the 
record by putting in some documentary matter. 

It will be remembered that I put into the record a letter from Chairman 
McChord, of the Interstate Commerce Commission, to the president of the 
National Association of Railway and Utilities Commissioners, concerning a con- 
ference. That conference conthiued over a period of several weeks, some half 
dozen sessions being held. The conference finally made a report which was 
given to the press by the Secretary of the Interstate Commerce Commission on 
May 3, 1922, and was, on that same date, transmitted to the several State com- 
missions by President Jackson, acting for the committee. I should like to put into 
the record President Jackson's letter to the several State commissions, which 
carries the report and certain correspondence with relation to it. 

INTEBSTATE COMMERCE COMMISSION, 

Wdshingtonj May 2, 1922. 
Hon. Cabl D. Jackson, 

Presidient National Association of RaUicay and 

Utilities Commissioners, Washington^ D, C. 

My Deab Mr. Jackson : It affords me great pleasure to advise you that the 
Interstate Commerce Commission in conference to-day adopted the report of 
the Joint Committee of the Interstate Commerce Commission and the National 
Association of Railway and Utilities ommlssioners on cooperation. 
Very truly yours, 

C. C. McChord, Chairman. 

National Association of 
Railway and Utilities Commissioners, 

WashingtoUj D. C, May 3, 1922, 
To the State Cmnmissions: 

On March 2 of this year Chairman McChord, by letter to your president, 
requested the appointment of a committee representing our association to meet 
in conference with a committee representing the Interstate Commerce Com- 
mission relative to the cooperative provisions of section 13 of the interstate 
commerce act, and referring also to the decision of the Supreme Court of the 
United States in the Wisconsin passenger ca>'e bearing on these provisions. 

The invitation was accepted and a meeting of the executive committee of the 
chairmen of the State and Federal legislation committee and of the committee 
on litigation was held in Washington, and a conference committee was selected. 
The first general conference was held on March 17, In which conference several 
commissioners besides those on the special committee, who chanced to be present 
in Washington, took part. The discussion of the whole subject was general, 
and led to further conference committee meetings from time to time, the final 
meeting being held on May 2, when the inclosed report was adopted. 

We have just received notice from the Interstate Commerce Commission that 
they have adopted the report. A copy of the letter from Chairman McChord to 
this effect, together with a copy of our reply thereto, is inclosed. 

All of the conferees felt the grave responsibility In the task assigned, the 
deep public Importance of the questions discussed, and the conclusions which 
might be reached. We were deeply Impressed by the earnest desire of the 
members of the Interstate Commerce Commission to establish a full working 
basis of cooperation with the State commissions, and on our part we desire 
to earnestly recommend to the State commissions the hearty acceptance for 
full trial of the plan of cooperation now adopted by the Interstate Commerce 
Commission. 

We recognized that we could not act for any particular State or regulatory 
body in arriving at the plan to be adopted. It will be appreciated that the Inter- 
state Commerce Commission are compelled to adopt a uniform plan applying 
to all States. Future changes In the present arrangement will undoubtedly 
be given careful consideration by the Interstate Commerce Commission. A 
number of cases to be heard will present the opportunity to test the present 
arrangement and may develop desirable changes. Your committee recommends 
that each State immediately signify Its approval of a trial of the proposed plan 
of cooperation to our general solicitor at Washington. The annual meeting of 
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onr national association will be held in September, and that will give full 
opportunity for discussion after study and test. 

Speciai. Committee on CkwpEBATioN, 
By Oabl D. Jackson, Chairman. 

MEMORANDUM TO THE PBESS. 

Washington, D. C, May 5, 1922. 

The joint committee on cooperation of Interstate Commerce Commissioners 
find State commissioners, composed of Chairman McChord, Conmilssioners Hall, 
Eastman, Esch, and Lewis for the Interstate Commerce Commission,, and 
President Jackson, of the National Association of Railway and Utilities Com- 
missioners; State Commissioners Putnam, Taylor, Reed, Forward, Wells, and 
Ainey, and John E. Benton, general solicitor for the State commissions, made 
public to-day the attached report. 

George B. McGinty, Secretart/. 

Report of Joint Committee of the Interstate Commerce Commission and of 
THE Nation AT As80c?iation of Railway and Utilities Commissioners on 

CkWPERATION. 

Public regulation of our railroads Is performed in part by a commission rep- 
resenting the Federal Government and in part by commissions representing the 
various States. Conflicts of jurisdiction between the two systems of public 
regulation have arisen from time to time, resulting In litigation and action by 
the courts ; but the Federal and State commissions were alike created in the 
public interest and have a common purpose, namely, the maintenance of a trans- * 

portation system which will in all respects best meet the public needs. In 
view of this common purpose they should, and we believe they can, work together ! 

for its attainment without conflict or resort to litigation. Such cooperation is I 

contemplated by the interstate commerce act as interpreted by the Supreme v 

Court, and is highly desirable in the public Interest. J 

The prime essential to such cooperatlton Is realization of the nature and * 

difficulties of the common problem. The State commissions realize that the ^ 

railroads form a national transportation system which iS" not split into parts • J 

by State lines and that the public interest demands a rate structure. State and j 

interstate, as simple and harmonious as practicable. The Interstate Commerce i 

Ck)n)mi8sion realizes that there is danger in overcentralization of authority, i 

that the field of regulation is vast, and that the State commissions are often ) 

better informed than itself in regard to local conditions and local needs. 

Following the general rate increase of 1920 the Interstate Commerce Commis- 
sion, in certain instances where corresponding increases did not become effective 
within the States issued orders affecting intrastate rates. Following the deci- 
sion of the Supreme Court of the United States in the Wisconsin passenger- 
fare case, action has been taken by . several State commissions which has 
<?nabled the Interstate Commerce Commission to vacate certain of Its orders 
affecting intrastate traffic within those States. It is anticipated that similar 
action will follow in other States. 

In a yet more Important aspect cooperation looks forward to and has in view 
the avoidance, so far as the public Interest will permit, of such orders in the 
future. Paragraph 3 of section 13 of the interstate commerce act authorizes 
the Interstate Commerce Commission to avail itself of the cooperation, services, 
records, and facilities of State commissions, to confer vdth them with respect 
to the relationship between rate structures and practices of carriers, and to hold 
joint hearings with them " where the rate-making authority of a State is or may 
be affected by the action taken by the commission." Our common purpose is to 
give the utmost force and effect to this provision of the law. 

(t is appreciated that time and exi>erlence may be required for the fuU 
development of methods and rules of procedure. Pending the establishment 
thereof, and for the purpose of making such cooperation immediately effective, 
It ift the opinion of representatives of the Interstate Commerce Commission and 
of the State commissions that, except as in special cases it may be found 
desirable or necessary to deviate therefrom, the following procedure be fol- 
lowed : 

97000— 22— PT 2 ^11 
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Where petitions are filed with the Interstate Commerce Coniralealon alleg- 
ing that intrastate rates unjustly discriminate against interstate commerce, or 
persons or localities engaged therein and asking the commission to remove such 
discrimination, if either a State commission having jurisdiction over rates thus 
attacked, or the Federal commission desires a conference it should notify the 
other without delay and thereupon such a conference should be arranged, like- 
wise without delay. If the case goes to trial, a joint hearing by the Interstate 
Commerce Commission and the commission of the State affected should be 
held, provided a proceeding or proceedings be pending before the State com- 
mission in which action can be taken by it upon the common record. Such 
joint hearing should be followed by a conference to consider the facts de- 
veloped of record so as to provide opportunity for the removal of the unlawful 
discrimination, if any, by agreement. 

Joint conference should be held on complaints attacking interstate rates in 
those cases where the decision of the Interstate Commerce Commission appears 
likely to affect, . in substantial and important respects, the relationship between 
State and interstate rate structures ; likewise, conferences should be held in the 
case of complaints attacking intrastate rates in those cases where the decision 
of the State commission appears likely to affect, in substantial and important 
respects, the relationship between State and interstate rate structures. Par- 
ticipation in the ensuing hearings, or in conferences following submission, will 
be upon invitation of the Interstate Commerce Commission, if tlie complaint 
is filed with it, or of the State commission if the complaint is filed with it. 
Joint hearings will be appropriate where similar issues are pending before the 
Interstate Commerce Commission and a State commission, or informal con- 
ferences pending the decision of cases where there has been no participation in 
the prior hearings. 

The provisions of the foregoing paragraph should include cases where it ap- 
pears that the rate structures of two or more States, or in a group of States, 
may be affe(?ted by the proceedings pending. If by reason of the number of 
States affected, or otherwise, it shall be found impracticable or inconvenient 
for a member or employee of the commission of each such State to participate 
in the joint hearings or conferences, the commissions of the States affected 
should select a limited number of representatives to so participate on their 
behalf and to report back to the several State commissions for appropriate ac- 
tion by them. 

It is our judgment that State commissions would not expect or desire to par- 
ticipate in a judicial capacity in joint hearings with the members of the Inter- 
state Commerce Commission or its examiners in any case in which they appear 
as advocates. 

In joint hearings involving interstate rates, the rules of practice prescribed 
by the Interstate Commerce Commission shall govern as far as applicable. 

The Federal and State commissions should feel free to suggest to each other, 
and the State commissions to hold among themselves, conferences on matters 
arising under their respective jurisdictions, with a view to harmonizing in so far 
as practicable rates and practices in neighboring States by appropriate action 
of the commissions of those States without proceedings before the Federal com- 
mission. 

It is desirable that there be continued, in so far as practicable, the practice of 
the Interstate Commerce Commission of calling upon a State commission to 
hold hearings for it upon applications for certificates of public convenience and 
necessity, involving construction of new lines or abandonment of old lines. In 
such matters joint conferences between tl^e Interstate Commerce Commission and 
a State commission may also be held upon request of either commission. 

The interstate commerce act and the rules of the Interstate Commerce Coni- 
*mi8Sion provide for notice to the States in certain matters affecting them, and 
the Interstate Commerce Commission has been complying therewith. The State 
commissions should develop methods of keeping the Interstate Commerce Com- 
mission advised on matters before them in which it may have an interest such 
as is indicated by the foregoing text. 

It is realized that the cooperative action here provided for will be productive 
of delay in disposing of important matters unless the Federal and State com* 
missions respectively act with the utmost promptitude compatible with the cir- 
cumstances. 

Applying the cooperative principle, conferences may be arranged for the de- 
velopment of car service, distribution, and administration. 
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National Association of Railway and Utilities Commissioners, 

-WasMngton, D, C, May 3, 1922. 
Hon. Ghasles C. McChord, » 

Chairman Intetstate Commerce Conmiigsion, Washington, D. C, 

ilY Deab Mb. Chairman : We were gratified to receive your letter of the 2d 
instant, advising that the Interstate Commerce Commission had adopted the 
report of the joint committee of that commission and the National Association 
of Railway and Utilities Commissioners on cooperation. 

We are to-day transmitting the report and your letter fo the several State 
commissions with a report, of which a copy is attached hereto. 
Yours very truly, 

Carl D. Jackson, 
Chairman Comtrvittee of States Conferees, 

Mr. Newton. I have before me a mimeographed copy of a letter apparently 
from the Interstate Commerce Commission addressed to Mr. Jackson, president 
of the National Association of Railway and Utilities Commissioners. This letter 
is dated March 7. Then there is a letter of March 8, and another one of March 9, 
accompanied by statements, etc. Do your exhibits contain everything that I have 
referred to? 

Mr. Benton. I do not think so, Mr. Newton. The only thing I have put in is 
the formal report which was made at the conclusion of the conference, a letter 
from Chairman McChord following the making of that report, in which he said 
that the commission had adopted it, and a reply to' that letter from President 
Jackson, and a letter from President Jackson to the several State commissions 
which carried the report and those two letters. There are several documents 
which were passed between the conferees representing the State commissions 
to the conferees representing the Federal commission, and a letter from Chairman 
McChord to President Jackson which referred to those documents. 

Mr. Newton. Mr. Chairman, I should like to have inserted, along with those i 

documents, the documents that have been submitted by the members of the com- 
mittee to the Interstate Commerce Conunission and which may not be included in | 
Mr. Benton's offer. » 

Mr. f^ABKEB. I was going to suggest that you could have the clerk to the com- ^ 

mittee go through the letters and let him check them. 4 

Mr. Hawes. There is a letter from Chairman McChord to President Jackson, J 

President Jackson's answer to Chairman McChord's letter, the agreement of the j 

meeting, and the agreement itself. I think those all should be put in the record I 

at this time. 

Mr. Benton. I think those are the exact documents which I have put in. 

Mr. Parker. I think it would be well to have the clerk put in all the corre- 
spondence, but not any duplicates. 

(Additional correspondence referred to follows:) 

March 7, 1922. 
Hon. Carl D. Jackson, 

President National Association of Raikvay and 

Utilities Commissioners, Washin^gton, D. C. 

My Dear Mr. Jackson : The two final paragraphs of the recent opinion of 
the Supreme Court of the United States in Railroad Commission of Wisconsin 
r. C, B. & Q. R. R. Co. are as follows : 

" It is said that our conclusion gives the commission unified control of inter- 
state and Intrastate commerce. It is only unified to the extent of maintaining 
efficient regulation of interstate commerce under the paramount power of Con- 
gress. It does not involve general regulation of intrastate commerce. Action 
of the Interstate Commerce Commission in this regard should be directed to 
HUb.stantial disparity which operates as a real discrimination against, and ob- 
struction to, interstate commerce, and must leave appropriate discretion to the 
State authorities to deal with intrastate rates as between themselves on the 
general level which the Interstate Commerce Commission has found to be fair 
to Interstate commerce. 

"It may well turn out that the effect of a general order in increasing all 
rates, like the one at bar, will, in particular localities, reduce income instead 
of increasing It, by discouraging patronage. Such cases would be within the 
Siiving clause of the order herein, and make proper an application to the Inter- 
Btate Commerce Commission for appropriate exception. So, too, in practice 
when the State commissions shall recognize their obligation to maintain a pro- 
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portionate and equitable share of the income of the carriers from intrastate 
rates, conference between the Interstate Commerce Commission and the State 
commissions may dispense with the necessity for* any rigid Federal order as 
to the intrastate rates and leave to the State commissions power to deal with 
them and increase or reduce them in their discretion." 

In view of these declarations by the court and of the provisions of paragraph 
(3) of section 13 of the interstate commerce act, we should be glad if a con- 
ference could be arranged in the near future between a committee 'representing 
your association and a committee representing this commission. We could 
participate in such a conference, if it were held in Washington at any time 
during the latter part of this month after the 14th. 

We wish in particular to consider what can appropriately be done in further- 
ance of the views expressed by the Supreme Court. 

Will you be good enough to advise whether you deem such a conference ad- 
visable, and, if so, what date would you suggest? 
Very truly yours, 

C. C. McChobd, ChavrnMjm. 



National Association of Railway and Utilities Comi&issionebs, 

Washington, D. C, March 8, 1922. 
Hon. Charles C. McChobd, 

Chairman Interstate Commerce Commission, Washington, D. C, 

My Dear Mr. Chairman : I have received your courteous communication of 
the 7th instant, referring to the decision of the Supreme Court of the United 
States in the Wisconsin case and to the cooperative provisions of section 13 of 
tile interstate commerce act, and requesting a conference with a committee of 
the National Association of Railway and Utilities Commissioners with a view 
of carrying out the suggestions referred to. 

On behalf of the association, I take pleasure in accepting your invitation, and 
a committee will be appointed to confer with a committee of the Interstate 
Commerce Commission. I would suggest the 17th instant as the date of a con- 
ference, if this meets your convenience. ^ 
Very respectfully yours, 

Carl D. Jackson, President. 



March 9, 1922. 
Hon. Carl D. Jackson, 

President National Association of Railway 

and Utilities Commissioners, Washington, D, C, 

My Dear Mr. Jackson: I have your favor of the 8th, suggesting the 17th 
instant as the date of the conference between a committee to be appointed 
by you to confer with a like committee of the Interstate Commerce Commis- 
sion relative to the subject matter of my letter to you of the 7th. 

The date suggested by you is entirely satisfactory and the commission will 
name its committee, and I would suggest that we meet in our conference room 
on the date indicated at such hour as may suit your convenience. 
Very sincerely yours, 

C. C. McChord, Chairman. 

Mr. Newton. Mr. Benton, I understand that preceding the meeting of the 
State commissioners with the Interstate Commerce Commissioners that the 
State commissioners made certain proposals or suggestions to the Interstate 
Commerce Commissioners by way of outline of procedure, covering the pro- 
cedure to be followed in the future. Do you know of those proposals? 

Mr. Benton. Mr. Congressman, following the letters which I put in here 
at a previous session there was an conference held which began while I was 
before this committee. During that first session there was merely informal 
discussion. That conference was continued in the afternoon when I was 
present. There was nothing but informal discussion at that time. At the 
conclusion of that day, or on the next day, an adjournment was taken. It 
was suggested that we formulate a program for discussion. That was done 
by the State commissions, and there were various communications. I have 
a complete file of them which I have not put in. I think I have everything 
of a written character that passed between our committee and the committee 
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representing the Interstate Ck>mnieree Commission subsequent to the letters 
which I put in before and the formal rejwrt 

Mr. Newton (interposing). What I had In mind particularly was some 
specific suggestions or proposals. 

Mr. Benton. This contains such proposals as were made. 

Mr. Newton. I should like to have those in tlie record. 

Mr. Benton. I will place them at the disposal of the committee. 

Mr. Newton. Very well. 

INTllODUCTION BEFEBRING TO OUK LAST CONFEBENCE. 

The situations in which cooperation w^as deemed possible, and suggestions of 
seme of the machinery to handle them, brought up the following points for 
du^cassion : 

1. In what cases would formal joint hearings be held, and would formal joint 
liearings be held in those cases where there were not formal proceedings involv- 
ing the discrimination feature before both the Interstate Commerce Commission 
and the State commissions? 

2. Would it be proper to hold joint hearings and conferences where the Inter- 
state Commerce Commission has a case before it of alleged discrimination, but 
no proceeding has been instituted by State commissions as to the State rates 
that might be involved? 

3. Would not the same thing be proper and desirable where the Interstate 
Commerce Commission had before it interstate rates, changes in which would 
be likely to bring about a discriminatory condition as to certain State rates? 

4. Would it be proper and desirable to have a joint hearing where a State 
has under investigation State rates, and possible action thereon might be such 
as to bring about discrimination with interstate rates ; and are these situations 
wliere a conference might be equally effective? 

5. Is it desirable that the Interstate Commerce Commission establish a de- 
partment of relations for the mutual help and coordination of the functions 
of both tlie Interstate Commerce Commission and the State commissions? This 

in order, first, to avoid a multiplicity of cases in which serious conflict between | 

State and Federal authority neither exists nor is likely to be brought about; i 

second, it being intended that the State commissions will be kept seasonably j 

informed of any actions or proceedings brought before the Interstate Commerce 
Commission likely to develop a serious discrimination between State and inter- 
state commerce, and the States on their part give seasonable notice to the bu- i 
reau of any proceedings in regard to State rates, which the bureau might bring J 
to the attention of the Interstate Commerce Commission where there was any : 
likelili(io<l of discrimination of a seritms nature arising through State action? * 

6. It is possible, also, to bring about a coordination and cooperative action 
on the part of the State conunissions through joint hearings and conferences, 
so as to avoid any serious conflicts of discriminations between States. (It is 
\iard to see how a situation of discrimination as between States can arise which 
will not also involve interstate relations.) 

7. Another imoortant matter raised for discus<*ion was the possibility of di- 
viding the country into regions in which cooperation should take place between 
the State commissions, in which regicn a machinery be instituted through which 
representatives of the commssions within the district could hear cases involv- 
ing interstate commerce on behalf of the Interstate Commerce Commission. 

The above suggestions were made primarily in regard to rate matters, tliere 
being little or no discussion as to other admini.strative matters. It appeared to 
be thp unanimous judgment of all taking part in the conference that State com- 
missioners would not of c( urse, expect or desire to act in a judicial capacity in 
connection with the members of the Interstate Commerce Commission or its 
examiners in any cases in which they appeare<l as active parties. And that the 
establishment of cooperative machinery w<;uld be without prejudice to the rights 
of any of the State commissions to exercise their judgment in favor of taking 
active part in the proceedings as parties thereto. 

It is the thought of the committee representing the National Association of 
Railway and Utilities Commissioners, that these specitic subjects, and the sub- 
ject of general cooperation be given the fullest discussion, with a viewpoint to 
arranging practical machinery for the eflicient handling of cooperative action 
along the lines suggested. 

In the general discussion on the first day, the question as to what constituted | 

discrimination which could thus be handled in a coojierative way, was not j 



I 



I 
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taken up. It is the conviction of tills committee, that cooi)eration unquestion- 
ably will be more efficiently and satisfactorily established, were the limita- 
tions of the respective jurisdictions determined and defined with a reasonable 
degree of certainty. 

It is our opinion that the movement for cooperation will be very much 
furthered by legislation defining the respective limitations of the two Juris<lio- 
tions, and protecting the State within its legitimate sphere of regulation. We 
believe it would be very helpful if your committee could see its way clear to 
take up in a cooperative spirit the possibility of joining with our association in 
bringing about a modification of the interstate commerce act along these lines, 
and we respectfully suggest the advisability of the conference giving the matter 
careful consideration with this end in view. 



SUGGESTIONS CONCEKNING A PROGRAM OF ( OOPERATION MADE BY THE COMMITTEE 
OF CONFEREES REPRErtENTTNO STATE COMMISSIONS TO THE INTERSTATE COM- 
MERCE COMMISSION AT THE CONFERENCE HELD MARCH 24, 1922. 

The transportation 4Ut of 1920 contains in section 13, paragraph 3, the 
following : 

" (3) Whenever in any investigation under the provisions of this act, or in any 
investigation instituted upon petition of the carrer concerned, which petition is 
herebj' authorized to be filed, there shall be brought in issue any rate, fare, charge, 
classification, regulation, or practice, made or imposed by authority of any 
State, or initiated by the President during the period of Federal control, the 
cimmission, before proceeding to hear and dispose of such issue, shall cause 
the State or States interested to be notified of the proceeding. The commission 
may confer with the authorities of any State having regulatory jurisdiction 
over the class of persons and corporations subject to this act with respect to 
the relationship between rate structures and practices of carriers subject to 
the jurisdiction of such State bodies and of the commission ; and to that end is 
authorized and empowered, under rules to be prescribed by it, and which may 
be modified from time to time, to hold joint hearings with any such State 
regulating bodies on any matters wherein the commission is empowered to act 
and where the rate-making authority of a State is or may be affected by the 
action taken by the commission. The commission is also authorized to avail 
itself of the cooperation, services, records, and facilities of such State authori- 
ties in the enforcement of any provisions of this act." 

A conference was held at W^ashlngton Marcli 17 between a committee of the 
Interstate Commerce Commission and a committee of the National Association 
of Railway and Utilities Commissioners, at which time the " cooperative " 
features of section 13, quoted above, were discussetl. Following that discus- 
sion, the committee representing the National Associatitm of State Commissions 
has further considered the several matters involved and submits the conclu- 
sions reached in a general way. 

It is fully realized that a complete system of cooperation between the National 
and State commissions will be a matter of development over a period of time 
as experience points out the need for variation from or addition to whatever 
practice may be adopted in the beginning. It is not intended to suggest that 
** cooperation " will always involve formal joint proceedings. There may be 
controlling reasons in particular cases why such action would be impracticable. 
It is expected that particular situations would be fully developed, either by 
correspondence or by informal conferences. As a basis for the beginning of 
cooperation, the national association, through its committee, makes the follow- 
ing suggestions: 

The primary step in the development of cooperathm will lie in the national 
commission being informed by the State commissions, and vice versa, of pro- 
ceedings pending or about to be instituted relating to rates, either intrastate 
of interstate, alleged to be discriminatory, or of situations out of which discrimi- 
nation proceedings may arise, or concerning discriminations claimed to exist, or 
where ** the rate-making authority of a State is or may be affected by the action 
taken by the (interstate) commission." The State commissions do not suggest 
the manner in which the Interstate Commerce Commission may establish the 
method of informing the State commissions of complaints filed or actions insti- 
tuted that come wthin the scope above defined, but the necessity of creating a 
method of Information or medium of communication is a first necessity, and 
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win doubtless be given due conslderatton. The necessity of such means of 
communication was pointed out by Commissioner Lewis at the first session, and 
the committee representing the State commissions feels that action along that 
line is desirable. 

On the part of the State commissions an effort will be made by the associa- 
tions to have the Interstate Commerce Commission fully informed of the institu- 
tion of any proceeding, or of any action that would apparently involve interstate 
rates. 

It is presumed that the term ** joint hearing " involves the making of a record 
by bodies exercising equal jurisdiction within their respective spheres, and 
does not necessarily contemplate the making of a joint order ; in point of fact, 
it is not clear to the committee, how. under the present National and State 
statutes, a joint order could be made. The Joint hearing having been held 
and a record made, usable by both the National and State commissions, a 
** conference " as provided for in paragraph (3), section 13, would naturally 
follow, for the purpose of considering whether discrimination exists, or of 
considering the effect which any order that might be made by the national 
commission, would have upon intrastate rates, or vice versa, to the end that 
undue discrimination may be avoided or removed. 

Proceedings under the " cooperative " sections of the act may fall, in our view, 
into one of three classes : 

(a) Joint hearings: A "joint hearing" would be one in which formal issues 
which might result in orders by both Federal and State commissions were 
pending. 

(6) Participating hearings: A "participating hearing" would be one in 
which a formal issue was i)ending before either, but not both, the Federal and 
State commissions, but out of the determination of which the other class of rates 
might be affected, because of which fact either the State commissions affected 
might find it desirable to sit with the Interstate Commerce Commission, or 
vice versa. 

(c) Conferences : " Conferences " may be held for the purpose of considering 
existing rate situations, or the Institution of formal proceedings, or a record made \ 

in any joint or participating hearing. 

The following preliminary rules are suggested as a basis for discussion : 

1. Whenever there shall be pending before the Federal commission a pro- 
ceeding which may result in an order whereby intrastate rates, or the rate- 
making power of any State, may be affected, upon the suggestion either of the | 
Federal commission, or of the commission of such State, a Joint hearing, or J 
participating hearing, will be held, unless either commission shall deem such J 
hearing inexpedient. In like manner, whenever a proceeding is pending before 

a State commission which may involve undue discrimination between intra- 
state rates and interstate rates, either the State or Federal commission may 
suggest a Joint or participating hearing, and such hearing will be had unless 
deemed inexpedient. Where the number of States involved exceeds five, the 
Federal commission and the States concerned will agree upon the number of 
State commissioners to sit in the proceeding. The record made jointly shall be 
available for the consideration of the National and State commissions sitting, 
and a conference will be held to discuss th*e possible orders which may issue 
as a result of the proceeding. 

2. Where interstate and State commissioners sit together, the Interstate 
Commerce Commissioner will preside, if it is a Federal proceeding or a pro- 
ceeding in which both classes of rates are formally at issue. If it is a State 
proceeding, In which interstate rates are only collaterally at* issue, the State 
commissioner will preside. If It is a " Joint hearing," and an examiner repre- 
sents the Interstate Commerce Commission, the senior State commissioner will 
preside. Where both commissions are represented by examiners, the Inter- 
state Commerce Commission examiner will preside, if it is an interstate pro- 
ceeding or a proceeding involving formal issues on each class of rates. If it 
Is a State case, in which Interstate rates are only collaterally affected, the State 
examiner will preside. 

8. Where a complaint is made against an intrastate rate or rates as being 
unduly discriminatory, there should be a " conference " between the Interstate 
Commerce Commission and the State commission or commissions concerned, 
with a view of removing such " discrimination," if found to exist. If necessity 
should develop, provision should be made for a "Joint hearing," The "Joint 
hearing " should be followed by a " conference " to consider the facts developed 
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of record, so as to provide for the removal of the discrimination by agreement. 
If possible. 

4. " Conferences " may be formal or informal and precede or follow ** joint " 
or "participating" hearings. 

Without in any way undertaking to pass judgment upon the constitutionality 
of the sections of the transportation act affecting the construction of new lines 
or the abandonment of existing lines or the issuance of securities or the car 
service authority given the Interstate Commerce Commission, It is suggested 
that, so far as practicable, the record incident to the exercise of the power con- 
ferred upon the Interstate Commerce Commission be made by the State com- 
mission wh6re a single State Is affected. The committee can not commit all 
State commissions to cooperation upon these particular matters, but it will so 
recommend, so far as consistent with the views of the several State com- 
missions. 

5. In the event of an application for a certificate of convenience and necessity 
for the construction of a new line or an extension of an existing line of railroad, 
the Interstate Commerce Commission may request the State commission to make 
the record and such recommendation as the State commission deems warranted. 
If the Interstate Commerce Commission does not accept the recommendation of 
the State commission, a conference may be held, at which time the record wiU be 
jointly considered, with a view of resolving the differences of opinion. 

6. The matter of an application for abandonment of existing lines affecting 
only one State, proceedings where practicable should be carried forward in a 
manner similar to that provided in Rule 5. 

The matter of distribution of cars as between individual shippers Is a matter 
of great Importance. There is no distinction as between intrastate and Interstate 
shippers in such distribution. In grain States the lines of demarcation in the 
apportionment of cars are based more upon the different classes of grain buyers 
and shippers, which may be roughly defined as mill elevators, line elevators, inde- 
pendent elevators, cooperative elevators, track elevators, track buyers, and indi- 
vidual grain raisers, who ship their own product. The relation of these classes of 
shippers varies somewhat In the several States, thereby rendering advisable some 
difference In rules, according to the class of grain and the character of the move- 
ment. The desirability for variation in the rule arises from the different condi- 
tions in the different States, and not because of any distinction between Intra- 
state and Interstate shippers. The committee representing the State commissions 
believe that In matters of car service and distribution of cars between shippers, 
the State commission should be held to have authority, so long as no distinction 
is made between interstate and Intrastate commerce. 

7. The Interstate Commerce Commission will designate the State commission 
as its agent in matters relating to car service and the distribution of cars 
within that State, where the State commission is organized with the facilities 
necessary to handle such matters and is ready to do so. Agents of the Interstate 
Commerce Commission will work through the State commissions in the several 
States where this rule Is In effect. 

The committee refrains from making any recommendation as to action to be 
taken by the Federal commission in the line of requesting State commissions to 
hear the evidence and make tentative reiwrts in cases Involving Interstate rates 
In which the question of relationship between interstate and intrastate rates is 
not primarily Involved. This is not due to any lack of sympathy with the sugges- 
tion advanced by Commissioner Eastman and Chairman McChord at the previous 
session, but because it is thought that this is a matter concerning which the Fed- 
eral commission should be left to formulate the plan to be followed. The commit- 
tee, however, would welcome such coordination of State and Federal commissions 
as may be worked out along this line, and anticipates further discussion of the 
subject during this confer«ice. 



MEMORANDTUM TO THE COMMITTEE OP CONFEREES ON BEHALF OF THE STATE 

commissions. 

March 23, 1922. 

At the direction of President Jackson, chairman of your committee, I submit 
herewith a proposed paragraph for inclusion in Interstate Commerce Commision 
orders prescribing intrastate rates, designed to permit state authorities to au- 
thorize or require changes in the prescribed rates. 
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It will be noted that I have adapted In part the language of section 208a of 
the transportation act, In accordance with the idea of Commissioner Putnam^ 
who suggested this proviso, and also in part the language of provisos which 
have been included by the Federal commission in other orders, which are here- 
flfter quoted herein. 

I refrain from any argument or statement of personal view, concerning the 
legal effect of the proposed course of procedure, for the reasons (1) that there 
are, so far as I know, no court decisions which can be cited as the basis for any 
opinion upon that point, and, furthermore, (2) because the suggested course is 
in accord with an existing practice of the Federal commission, which we should 
assume to have been adopted by that commission only after careful considera- 
tion, and upon a conclusion favorable to its legality. 

The legal question involved is, whether the Federal commission in an order 
prescribing intrastate rates, made under section 13, paragraph (4) of the 
interstate commerce act as amended, must provide in such orders that the pre- 
scribed rates shall remain in effect until a specific date or until the further 
order of the Federal commission; or whether it may provide that such rates 
shall remain in effect until the happening of a subsequent event. 

The question of law has been determined by the Federal commission, and it 
has made orders whereby intrastate rates, prescribed by it, may be changed 
without further order of the Federal commission upon the occurrence (a) of a 
subsequent event subject to the control of the Federal commission, or (&) upon 
the occurrence of another subsequent event subject to the control of the State 
authorities. I will call attention to the precedents. 

First, as to the occurrence of* an event subject to the control of the Federal 
commission, it is provided in all of the orders of the commission in the so-called 
State cases, substantially as follows : 

''It is further ordered. That nothing in this order shall be construed as 
requiring or authorizing any common carrier to establish, put in force, or 
maintain any rate for the transportation of property in intrastate commerce 
which is greater than its corresponding rate applicable to the transportation of 
property in interstate commerce from, to, or at the same jwints in effect on the 
date hereof, or greater than its corresponding rate contemporaneously in effect 
and applicable to the transportation of property in interstate commerce." 

It is my understanding that one of the purposes of the inclusion of this 
proviso was to permit the prescribed rates to be changed to correspond with ! 

lower proportional Interstate rates filed and permitted to become effective | 

subsequently to the making of the orders containing the proviso. t 

Second, as to the occurrence of a subsequent event subject to the control • 

of the State authorities, the recent orders of the Federal commission in the ' 

so-called State cases have contained language substantially as follows : 

" It ia further ordered. That nothing contained in this order shall be construed 
as prohibiting any carrier named in this order from increasing any rate for 
the transportation of property in intrastate commerce, provided such increased 
rate does not exceed its corresponding rate contemporaneously in effect and 
applicable to the transportation of property in intertate commerce, and provided 
further that such increase is made pursuant to the laws of the State of Missouri 
and with the approval of the authorities of said State." 

It is my understanding that the purpose of the inclusion of this proviso was 
to permit the prescribed rates to be changed in the manner stated in the proviso 
upon the allowance of such changes by the State authorities. 

The provisos just quoted are from the order of the Federal commission in 
the Missouri Intrastate rate rase (64 I. C. C. 233). 

I am of the opinion that these precedents fully cover the inclusion of such a 
proviso as is herein suggested. 

BlespectfuUy submitted. 

John E. Benton, General Solicitor. 



PROPOSED proviso FOR INCLUSION IX ORDERS OF THE INTERSTATE COMMERCE COM- 
MISSION PRESCRIBING INTRASTATE RATES, REFERRED TO IN MEMORANDUM OF THE 
GENERAL SOLICITOR TO THE COMMTTEE OF CONFEREES ON BEHALF OF THE STATE 
COMMISSION, DATED MARCH 23, 1022. 

It i9 further ordered, That the rates herein prescribed shall continue in effect 
ttiitll the further order of this commission, or until the same shall be hereafter 
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changed, with the approval or by requirement of the appropriate regulatory 

commission or other regulatory authority of the State of , pursuant to the 

laws of said State. 

I 

PRINCIPLES WHICH SHOULD APPLY IN THE FORMULATION OF AM£NDMENTS TO THE. 
INTERSTATE COMMF4RCE ACT, SUBMITTED TO THE INTERSTATE COMMERCE COM- 
MISSION FOR DISCUSSION MARCH 25, 11>22, BY THE COMMITTEE REPRESENTING 
THE STATE COMMISSIONS. 

1. Proceedings to set aside intrastate rates on the ground of discrimination 
against persons or localities should be instituted only by persons or localities or 
by public authorities, or upon the initiative of the Interstate Commerce Com- 
mission. 

2. No intrastate rate ought to be set aside on the ground of discrimination 
against persons or localities unless such discrimination is substantial and im- 
portant. 

3. No intrastate rate should be set aside which is reasonable under the traf- 
fic and transportation conditions existing in such State, and under honest, ef- 
ficient, and economical management and operation. 

4. For the purpose of facilitating a review of the lawfulness of orders of 
the Interstate Commerce Commission setting aside intrastate rates, and of 
minimizing the expense of such review, every such order should be based upon 
a report of the facts, from the evidence in the record, upon which any finding 
of discrimination is based. 

5. Orders of the Interstate Commerce Commission prescribing intrastate 
rates should expire by limitation in two years from the date thereof, unless 
limited to a shorter period of time, or sooner set aside by the commission. 

6. Reserving statutory rates for further discussion, the jurisdiction of State 
authorities over the amount of intrastate rates, so long as no discrimination 
against persons or places is created, should be final as to the rates within their 
jurisdiction, in order, among other reasons, that parties may not be subjected 
to the expense and the delay of double hearings. 

7. Section 15a should be repealed or restated. 



SUGGESTIONS SUBMITTED TO INTERSTATE COMMERCE COMMISSION ON MARCH 25, 
1922, SUPPLEMENTARY TO SUGGESTIONS SUBMITTED ON MARCH 23. 

1. It is the view of this committee that this conference should result in a 
formulated statement showing the understandings arrived at; and that the 
machinery for carrying out such cooperative understandings as may be 
reached should be established by rules adopted by the Interstate Commerce 
Commission. 

2. If the Interstate Commerce Commission shall determine that it is de- 
sirable to avail itself of the services of State commissions in the hearing of 
interstate rate cases, and in the submitting of reports thereon, it would be well 
to have the law so amended as to grant specific authority therefor. 



PROPOSED AMENDMENT TO THE INTERSTATE COMMERCE ACT. 

Section 1. That paragraph (17) of section 1 of the interstate commerce act, as 
amended, be amended by adding thereto the following: ''And promded further, 
That any State, by action of its appropriate regulatory authorities, may make 
reasonable orders and regulations requiring cars within its borders to be 
distributed equitably to shippers desiring to make shipments therein, without 
regard to whether such shipments are to be intrastate or interstate, except that 
no requirement shall be made under this proviso which shall conflict with any 
provision of this act or with any lawful order of the commission." 

Sec. 2. That section 1 of said act be further amended by adding thereto a ne\v 
paragraph as follows: " (25) That it is hereby declared to be the policy of 
Congress to recognize the right of the several States to exercise full and final 
jurisdiction over the internal commerce of said States, respectively, and over 
the rates and services applicable to the transportation of the same, subject only 
to the necessary protection of interstate commerce provided for In paragraph 
<4) of section 13 of this act" 
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Sec. 3. That paragi'aphs (3) and (4) of section 13 of said act be amended 
to read as follows: ** (3) Whenever in any investigation under the provisions 
of this act there shall be brought in issue any rate, fare, charge, or classification, 
or'any regulation or practice with respect to rates, made, imposed, or required 
to be kept in force by authority of any State, the commission, before proceeding 
to hear and dispose of such issue, shall cause the State or States interested 
to be notified of the proceeding." (The remainder of this paragraph relates 
to cooperation between State and Federal commissions, which is the subject 
matter of a conference to take place between such commissions on March 17. 
It has been thought proper to withhold, for the Immediate present, specific 
recommendations as to the remainder of this paragraph, but a concrete sug- 
gestion will be shortly presented). 

"(4) Whenever in any such investigation the commission, after a full 
hearing, shall find that the imposition or keeping in force of any particular 
rate, fare, charge, or classification, or any regulation or practice with 
respect to rates made, imposed, or required to be kept in force by any State, 
constitutes a discrimination within the Inhibition of this act, which can not 
be removed in the manner contemplated by paragraph (3) of this section, 
it may prescribe the rate, fare, or charge, or the maximum or minimum, or 
maximum and minimum, thereafter to be charged, and the classification, or 
regulation or practice with respect to rates, thereafter to be observed by 
the carrier or carriers theretofore found to have dscriminated, in such man- 
ner as, in its judgment, will remove such advantage, preference, preju- 
dice, or discrimination, and such carrier or carriers shall thereafter ob- 
serve the same, while the order of the commission continues in effect, the 
law of any State, or the decision Or order of any State authority to the 
contrary notwithstanding: Provided, That no rate, fare, charge, or classifi- 
cation, or any regulation or practice with respect to rates, in intrastate com- 
merce, made or Imposed by authority of any State, shall be changed or set 
aside unless the same shall be found, from competent evidence, to injure 
a person or persons, or a locality or localities, engaged in interstate com- 
merce, to such an extent as seriously to diminish the business of such person 
or persons, or seriously to retard the gro^^th and development of such locality 
or localities, and unless the same shall also be found, from competent evidence, 
to be unreasonable under the traffic and transportation conditions existing 
in such State, and under honest, efficient, and economical management and 
operation: Provided farther. That whenever the commission shall make any 
order requiring any such rate, fare, charge, classification, regulation, or 
practice to be set aside or changed, or shall make any order prescribing any 
rate, fare, charge, classification, regulation, or practice, for intrastate applica- 
tion, it shall make a report of the facts, from the evidence in the record, 
apon which it bases the findings heretofore provided for: And provided 
further. That no order of the commission, made under the authority of this 
paragraph, prescribing any rate, fare, charge, classification, regulation or prac- 
tice with respect to rates shall operate to prevent the exercise by any State 
of its regulatory power with respect thereto for a longer period than t>;\'o 
years from the date when said order shall have become effective, o'r for such 
shorter period as the commission may prescribe." 

Sec. 4. That paragraph (4) of section 15 of said act be amended by adding 
thereto the following: ''Provided, however, That the commission shall have 
no jurisdiction under paragraph (4) of section 13 of this act, or under any 
other section hereof, to make any order respecting any intrastate rate, fare, 
charge, classification, or practice of any street, suburban or int^mrban elec- 
tric railroad, unless such railroad shall be engaged in the general transpor- 
tation of carload freight which it interchanges in its own cars with connect- 
ing lines without transfer." 

Sec. 5. That section 15(a) of the interstate commerce act, as amended, 
be, and the same Is hereby, repealed. 



Apbil 18. 1922. 
Hon. Cabl D. Jackson, 

President National Association of Railway 
and Utilities Commissioners, Madison, Wis, 
My Deab Mb. Jackson : The Interstate Commerce Commission has considered 
the matters relating to cooperation between this commission and the respective 
State conmiissions, recently discussed by committees representing the national 
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association and this commission, with the exception of proposals for changes 
in the law. As to the latter, we have not had an opportunity to give this phase 
of the srubject the careful consideration which it merits and which we hope to 
give before our next joint conference. We therefore defer until a later date any 
expression of views on such proposed changes. 

This is an appropriate time to express our appreciation of the promptness with 
which the association responded to our invitation to participate in a joint con- 
ference designed to promote cooperation between the various bodies in this coun- 
try now regulating common carriers engaged in interstate commerce. Even in 
the brief time which has elapsed since our conference began most gratifying 
progress has been made. Looldng to the concrete cases which were largely the 
immediate occasion for the conference, we find that, in the so-called State rate 
cases where this commissfion, in response to proceedings pursuant to the law, 
made reports and orders affecting intrastate rates and fares which discriminated 
against interstate commerce, action has been talien by the conunissions of the 
States of Kansas, Indiana, and Illinois which has enabled this commission to 
vacate its orders affecting intrastate rates and fares within those States. It is 
confidently expected that the authorities of other States similarly situated will 
follow suit. 

In this connection, we understand that you agree with us that we can not 
vacate our orders affecting intrastate passenger fares in States where, for ex- 
ample, 2-cent passenger fares are prescribed by the State legislatures until 
action is taken by the legislatures which will prevent the reversion of fares to 
such a basis upon the vacation of our orders. Moreover, it seems to us that we 
can not in any case rescind our order until action has been taken by the appro- 
priate State authority, •as in the cases of the States above named, which removes 
the occasion for our order. 

It was suggested by your committee as a possible alternative that our orders 
affecting intrastate rates might be modified by the insertion of an additional 
clause reading as follows: 

**It is further ordered, That the rates herein prescribed shall continue in effect 
until the further order of this commission, or until the same shall be hereafter 
changed, with the approval or by requirement of the appropriate authority of 
the State of , pursuant to the laws of said State.'* 

This would be, in effect, to vacate our order without removal of the cause 
which led to the order. Our experience thus far with the tlxree States named 
has been that no uniform clause has been inserted in their orders or in ours. 
Each seems to call for individual treatment and we anticipate no difficulty in 
further pursuit of the course already followed with satisfactory results in those 
three States. 

We have given careful consideration to the suggested " preliminary rules " to 
govern proceedings affecting intrastate rates and fares under section 13 of the 
interstate commerce act. For convenient reference copies of these rules, as well 
as of other suggestions of your committee, are attached to this letter. 

It will be recalled that for more than 30 years the State commissions and this 
commission have favored the closest cooperation, beginning back in 1889, when 
the State commissioners, upon the invitation of this commission, held their first 
convention at our office in Washington and formed with us what has grown into 
the present national association. Of the 11 members of this commission, 6 
have served as State commissioners. If I may be pardoned a personal reference, 
the subject was discussed by me, when I was a State commissioner and president 
of the association, at the annual convention of 1908. The welcoming addresses 
of Commissioners Meyer and Hall, on behalf of this commission, at the annual 
conventions of 1916 and 1917 were of the same tenor, and drafting of appro- 
priate legislation by a joint committee of the State and Federal commissions 
was in progress when Federal control intervened. Much was accomplished 
and for some years before section 13 of the act was amended to further facilitate 
cooperatiaon between the State commissioners and this commission, our rules 
of practice had provided that the respective State authorities must be notified 
of all proceedings under the act which might affect intrastate rates. Coopera- 
tion, of course, should not be confined to this commission and the various State 
commissions, but should extend to the relations of the State commissions witti 
one another. 

We approach the subjects now under consideration with full assurance that 
all of us have the same end in view, namely, the harmonious regulation under 
our respective powers of common carriers in the interest of the public, Including 



PROPOSED AMENDMENT TO TRANSPORTATION ACT, 1920. 507 

f 
the carriers themselves. The only question is as to the means best adapted 
to accomplish the desired result 

Our deliberations have led us to believe that uncertainty and possible 
difference of opinion can be minimized, if not entirely obviated, by postponing 
decision as to the adoption of any set of rules or principles until data are 
available which will enable all concerned to base their opinions upon the 
firm ground of experience. In other words, the problems confronting all of 
us are practical, not academic. It appears to us that the practical course to 
pursue is to select a fair number of representative cases pending before this 
conmiission and before the various State commissions and apply to them the 
rules and principles which your committee has proposed, together with such 
other rules and principles as may subsequently be deemed worthy of a trial. 
This selection can perhaps be made when we reassemble shortly in adjourned 
conference. In the light of such a test some suggestions might be discarded 
by all as impracticable, others might be modified, and still others not now before 
us might be advanced. 

It is believed that the foregoing paragraphs cover the fundamental principles 
underlying the matters now under consideration, with the possible exception 
of car service. The difficulties inherent in car distribution are such as in our 
opinion to render undesirable any general pronouncement on this subject. 
It is perhaps unnecessary to assure you that we shall be glad to avail ourselves, 
wherever possible, of the assistance of the State commissions in solving pre- 
problems connected with car distribution. But this also is something which 
must be developed • gradually and along sound and constructive lines in the 
light of experience. It is a practical rather than a legal question. Car-service 
difficulties are seldom local in character. They present problems which are 
essentially national and can rarely be solved within State lines. Instead of 
attempting at this time to make any hard and fast rules with respect to 
cooperation in this matter between the State commissions and ourselves we 
suggest that any State commission having before it some particular car-service 
problem with which it feels it could deal to public advantage and without 
detriment to interstate commerce, and as to which no national policy or 
administrative regulation is necessary, should communicate with us and state 
concretely just what this problem is and ^hat cooperative action upon our part 
it deems desirable. 

It may be found desirable that certain important phases, such as mine ratings 
and car-distribution rules for application in connection therewith, should be 
assigned for early hearings. 

You will appreciate the pressure upon the commission during the last few 
weeks and the resulting difficulty which we have experienced in arranging 
for early resumption of our conference, now set for the 28th instant. In the 
meantime we hope to continue the entry of appropriate orders as rapidly as 
the corresponding papers are received from the State commissions. 
Very truly yours, 

C. C. McChord, ChMrman. 

Mr. Benton. Before proceeding, I have one other document which I want to 
put in the record. It will be remembered that I referred to various orders made 
by the Interstate Commerce Commission relating to electric carriers in Ohio, 
and expessed doubt whether Congress had ever intended to give the commis- 
sion jurisdiction to make such orders relating to that kind of, a carrier. Mr. 
Hawes will remember that he made the very unkind remark that the Supreme 
Court always decided that we were wrong in our views as to the extent of the 
Federal commission's power. 

[Senate Document No. 172^ Sixty-seyenth Congress, second session.] 
CONSTBUINO THE TBAN8P0BTATI0N ACT, 1920. 

In the District Court of the United States, Northern District of Ohio, Eastern 
Division. The Village of Hubbard, Ohio, plaintiff, v. United States of 
America, the Interstate Commerce Commission, and the Pennsylvania-Ohio 
Power & Light Company, defendants. In equity, No. 680. 

Before Donahue, circuit Judge ; Killits and Westenhaver, district Judges. 

Wkstenhaveb, District Judge : 

This suit is brought under the terms of the act of October 22, 1918 {J5. S. 
Comp. Stat., 1916, sec. 998). Plaintiff seeks a preliminary injunction restraining 
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the Pennsylvania-Ohio Power & Light Co. from putting into effect an order of 
the Interstate Commerce Commission made November 7, 1921. This order re- 
quires that company to cease and desist from practicing a certain undue preju- 
dice, preference, advantage, and unjust discrimination found by the commission 
to exist in the relation of intrastate and interstate passenger fares, and to estab- 
lish, put in force, and maintain a certain schedule of passenger fares for the 
transportation of passengers in intrastate commerce between Hubbard, in the 
State of Ohio, and Youngstown, in the State of Ohio. 

This cause has been heard, argued, and submitted upon plaintiffs application 
for a preliminary injunction; the motion of the defendants, the United States 
and the Pennsylvania-Ohio Power & Light Co., to dismiss plaintiff's bill, and 
upon the merits as affecting plaintiff's right to 'relief as they arise upon an 
answer filed by the Interstate Commerce Commission. The motion to dismiss 
is on two grounds : (1) That plaintiff is without interest in the controversy and 
has no standing in this court to maintain its bill; (2) that the bill is without 
equity on its face and does not state a cause of action. The answer of the 
Interstate Commerce Commission sets up its findings of fact and its order and 
contends that inasmuch as these findings are supported by substantial evidence 
they are concluive upon the court, and hence that the plaintiff is not entitled 
to any relief. On this hearing the full transcript of the proceedings and testi- 
mony taken by the Interstate Commerce Commission, in addition to its report 
and order, were introduced in evidence, and are considered in disposing of the 
several matters presented for consideration. 

Plaintiff assails the validity of the Interstate Commerce Commission's order 
on several grounds, which, stated in our own language, reduce themselves to two : 
(1) That Congress has not conferred jurisdiction on the commission over an 
electric interurban railway company of the kind which the record shows the 
Pennsylvania-Ohio Power & Light Co. to be, particularly over its purely intra- 
state transportation of passengers conducted under State and municipal fran- 
chises which are in legal effect binding contracts ; (2) that the franchise granted 
by the village of Hubbard to the predecessor in title of the Pennsylvania-Ohio 
Power & Light Co. and duly accepted by it and binding as a contract on the pres- 
ent defendant, requires the transportation of passengers between Hubbard, Oliio, 
and Youngstown, Ohio, at a fixed rate of fares, which franchise contract can not 
be impaired by an order of the Interstate Commerce Commission, and is, indeed, 
beyond the constitutional power of Congress itself 'to annul and impair. Such, 
in brief, are the respective contentions. 

The situation is fully and correctly set forth in the Interstate Commerce Com- 
mission's report, and, inasmu<^h as this has been published (64 I. C. C. 498), it 
will not be repeated here except so far as is necessary to show clearly the ques- 
tions to be decided and the basis of our decision. In 1901 a franchise ordnance 
was passed by the village of Hubbard and accepted by the Youngstown & Sharon 
Railway Co., a corporation chartered as a street railway under the statutes of 
Ohio, to operate between Youngstown, Ohio, and Sharon, Pa. In 1917 this com- 
pany was merged with four other Ohio corporations and one Pennsylvania cor- 
poration, under the name of the Mahoning & Shenango Railway & Light Co. 
This name was subsequently, in 1920, changed to the Pennsylvania-Ohio Electric 
Co. On November 21, 1920, a new corporation, the present defendant, the Penn- 
sylvania-Ohio Power & Light Co., was organized to take over and operate the 
Youngstown-Sharon line. The line thus acquired by defendant and now operated 
by it extends from Youngstown, Ohio, only to the Ohio-Pennsylvania State line, 
and the defendant operates its cars from the State line into Sharon, Pa., a frac- 
tional part of a mile, over the track of the Shenango Valley Traction Co. 

The maximum distance from Youngstown to Hubbard is 8.75 miles and from 
Hubbard to Sharon is 7.18 miles. The franchise provides for the maintenance 
between Hubbard and Youngstown of a cash fare of 12 cents and between Hub- 
bard and Sharon of a cash fare of 13 cents. Between Hubbard and both cities 
the franchise requires the sale of round-trip tickets at the rate of 20 cents for a 
single ticket, special tickets good for 22 rides for $2, and 54-trip commutation 
tickets for $3.80. Effective February 15, 1920, this Mahoning & Shenango Rail- 
way & Light Co., then the owner and operator of defendant's line, by a tariff filed 
with the Interstate Commerce Commission, increased its one-way fare between 
Hubbard and Sharon to 20 cents, the price of a 54-trip commutation ticket to $5, 
and canceled the round-trip and special tickets between these points. Subse- 
quently the Pennsylvania-Ohio Electric Co., successor to the Mahoning & She- 
nango Railway & Light Co., also filed with the Interstate Commerce Commission 
a tariff in which it proposed to establish the same rates of fare between Hubbard 
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and Youngstown as tbose in effect between Hubbard and Sharon, as above stated, 
and also to increase and establish certain fares between Sharon and Youngstown, 
being substantially -tiie sum of the local fares. A tariff carrying these same fares 
was presented to, and rejected by, the Public Utilities Ck)mmission of Ohio in so 
far as it attempted to increase the fares between Hubbard and Youngstown, on 
the ground that this commission was without jurisdiction to allow and establish 
rates and charges in excess of those prescribed by franchise contracts. This 
seems to be the present state of the Ohio law. ( See Mahoning & Shenango Ry. 
& Light Co. V. Public Utilities Commission, 98 O. S. 303 ; Interurban Ry. Co. v. 
Utilities Commission, 98 O. S. 267 ; Toledo, Bowling Green & Southern Traction 
Co. V. Public Utilities Commission, 98 O. S. 305. ) In consequence of these com- 
plications the Pennsylvania-Ohio Power & Light Co. filed its petition with the 
Interstate Commerce Commission complaining of the undue preference and dis- 
crimination existing between interstate and intrastate passenger fares, which 
after notice and on hearing resulted in the order above stated, which plaintiff is 
seeking to enjoin. 

The Interstate Commerce Comraiss!on*s findings of fact, it is settled law, are 
conclusive upon this court if supported by substantial evidence. (Interstate 
Commerce Commission v. Louisville & Nashville R. R. Co., 227 U. S., 88 ; Manu- 
facturer Ry. Co. r. United States, 246 U. S. 457, 481 ; Seaboard Air Line Ry. Co. 
V, United States, 254 U. S. 57, 62.) The commission's findings of fact in this 
situation are : That the Interstate passenger cash and 54-ride commutation fares 
between Sharon and Hubbard, and also the interstate passenger fares between 
Sharon and Youngstown, are just and reasonable fares for Interstate transporta- 
tion between those points; that the maintenance of corresponding intrastate 
fares between Hubbard and Youngstown lower than the just and reasonable inter- 
state fares between Sharon and Hubbard has resulted and will result in undue 
prejudice to persons traveling in interstate commerce over the petitioner's line 
in the State of Pennsylvania and between points in the State of Ohio and 
Sharon, Pa., in undue preference and advantage to persons traveling intrastate 
between points in Ohio, and In unjust discrimination against interstate com- 
merce; aI.so, that whether the passenger fares pertain to transportation in 
interstate commerce or to transportation In intrastate commerce, the transpor- 
tation services are performed under substantially similar circumstances and 
conditions ; and that said undue prejudice and preference and unjust discrimi- 
nation can, and should, be removed by establisliing intrastate passenger cash 
and 54-ride commutation fares between Hubbard and Youngstown not less than 
the Interstate passenger fares found to be reasonable as between Hubbard and 
Sharon. It is ordered that passenger fares between Hubbard, Ohio, and 
Youngstown, Ohio, shall be charged, which shall not be less than 20 cents when 
paid in cash and $5 for 54 rides when a commutation ticket Is purchased. 

Plaintiff's contention that defendant's railroad is not that kind of a railroad 
engaged in interstate commerce or transportation which is made subject to the 
jurisdiction of the Interstate Commerce Commission requires an Inquiry as to 
whether the facts found in this respect by the commission support its assump- 
tion of jurisdiction. Plaintiff contends that it is not engaged in the general 
imsiness of transporting freight in addition to its passenger and express 
liusiness, and that it is not operated as a part of a general steam railroad 
system of transportation. The controversy before the commission involved 
nothing except passenger fares. In the commission's report it is said : 

" Petitioner is also engaged in the transportation of freight, as will be later 
explained." 

Later in the report the facts in this regard are stated. The defendant has 
two connections, one direct and the other over a private siding at Masury and 
at stop 41, both between Hubbard, Ohio, and Sharon, Pa., with the New York 
Oentral Railroad. It does not originate and deliver freight trafllc to the New 
York Central Railroad, but during the year 1919 and 1920, 922 cars of freight 
were received by it from that line for delivery chiefly at points on defendant's 
line. The defendant also operates a daily less-than-carload freight or parcel 
package service between Youngstown and Sharon, and on three days a week 
operates a through car for such service from Sharon in Pennsylvania to New 
Castle. Pa. This through car, it will be noted, Is loaded and operated wholly 
outside of the State of Ohio and is transported on a line not owned by defend- 
ant. In 1919 this less-than-carload freight amounted to 6,240 tons and produced 
a gross revenue of $18,000, The revenue from carload and switching services 
<»n cars received from the New York Central was $6,246.52. In 1920 the less- 
than-carload freight was 5,474 tons and produced a revenue of $21,221, and the 
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carload and switching traffic yielded $5,259. The passenger revenue receipts for 
1920 were $332,173.43, and in 1921 were $367,529.22. Thas it appears that the 
entire receipts from freight and switching services, including the carload 
freight from Sharon in Pennsylvania to New Castle, Pa., are equal, substan- 
tially, to 7 per cent only of the entire gross earnings. PlaintifiE asserts that 
demurrage on cars received from New York Central Railroad begins to run from 
the time the cars are delivered to the defendant's line, and that its less-than- 
carload freight from Toungstown to Sharon consists, in reality only of parcels 
or packages more nearly akin to express service than to freight traffic. 

Upon these facts, lo^cally the first proposition of law to be considered is 
whether defendant's objection is sound, that the plaintiff! is without interest in 
the controversy and has no standing in court. Neither in the oral argument 
nor in ' the briefs filed is this proposition given much consideration, and no 
authorities are cited supporting the contention. We assume this contention to 
be that the village of Hubbard in its corporate capacity has no such interest in 
the rights of passengers on defendant's railway, even though citizens and resi- 
dents of the village of Hubbard, as will entitle it to maintain an action In their 
behalf, and that this case falls within the rules of law announced in Oklahoma 
V. A., T. & S. F. Ry. Co. (220 U. S. 277). 

In this case it was held that the State of Oklahoma might not sustain an 
original bill in the United States Supreme Court to enjoin undue discrimination 
against its citizens In favor of citizens of the State of Kansas. The principles 
of that case are not applicable. The village of Hubbard was served by the 
Interstate Copamerce Commission with a copy of its order of investigation, 
appeared, and was heard. Section 13, interstate commerce act, permits munici- 
pal cori)orations to apply by petition to the Interstate Commerce Commission 
to correct certain forbidden practices. It also confers full power and authority 
upon the commission to Institute inquiries on its own motion or on the petition 
of any carrier Into any rate or fare made or imposed by authority of any 
State. Obviously, therefore, if a franchise contract made by a municipality 
with a carrier is the basis of the Inquiry, that municipality should be made a 
party and be given an opportunity to be heard ; and if so, it has the same right 
as any other party in interest to seek redress In this court against an erroneous 
or unlawful order of the commission. It has long been the practice to permit 
representative associations and exchanges to Institute and maintain proceedings 
before the commission and to be heard in court against Its orders. (See. Jndson 
on Interstate Commerce, 3d ed., sec. 437.) In City of New York v. United 
States et al. (2 C. C. A. ; 272 Fed. 768) a municipal corporation, the city of New 
York, was the party plaintiff ; and although relief was denied on the merits, it 
was expressly held that the city's interest was such as entitled it to maintain 
the action. 

Moreover, Ohio municipal corporations, when parties to a franchise contract, 
may be parties to actions to enjoin a violation or to enforce the terms thereof. 
(G. C, sees. 4311 and 4312; City of Springfield v. Springfield Gas Co., 12 C. C. 
(N. S.) 392, affirmed without report, 81 O. S. 537.) No good reason is perceived 
why the plaintiff, as a party to a franchise contract injuriously affected, may not 
both here and before the Interstate Commerce Commission become a party to 
and maintain such suits as are necessary to assert and protect its contract rights. 
Defendant's objection that plaintiff's bill does not state a cause of action, 
and plaintiff's objection that the order of the Interstate Commerce Commission 
Is void because defendant's electric street or Interurban railway is not brought 
within the power and authority conferred by Congress on the commission, de- 
pend upon the same considerations and will be considered together. Plaintiffs 
objectlop that the order of the commission, if within the apparent power thus 
conferred on the commission, is none the less void because it invades the re- 
served power of a State over purely intrastate transportation or because it im- 
pairs the obligations of a franchise contract, depends upon separate and Inde- 
I)endent considerations. We shall consider these propositions In the reverse 
order. 

In the view we take of this case It becomes unnecessary to consider any ques- 
tion of constitutional power on the part of Congress. It Is true that franchise 
grants, under the law of Ohio, are contracts binding upon both parties, and 
that the State of Ohio may not Impair the obligation thereof. It is also tnie 
that a franchise of the kind under consideration, fixing the rate to control !>e- 
yond the limits of the municipality granting it, is within the power conferr»Ml 
upon municipalities by the Legislature of Ohio, and is vnlld and binding be- 
tween the parties to It. (See Interurban Railway & Terminal Co. r. City of 
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Cincinnati, 93 U. S. 108 ; Interurban Railway Co. v. Public Utilities Gommis- . 
8ion, 98 O. S. 287 ; City of Cleveland v. Cleveland City Ry. Co., 194 U. S., 517 ; . 
Columbus Railway, Power & Light Co. v. Columbus, 249 U. S. 399). It may 
also be true that the principles of law announced in Hoiiston & Texas Ry. Co. 
V. United States (234 U. S. 343), known as the Shreveport case; American Ex- 
press Co. V. Caldwell (244 U. S. 617) ; Illinois Central Railway Co. v. Public 
Utilities Commission (245 U. S. 493) ; and particularly in Railroad Commis- 
sion of Wisconsin v. Chicago, Burlington & Quincy R. R. Co., decided by the 
United States Supreme Court February 27, 1922, known as the Wisconsin Pas- 
senger Fare case, are not applicable to the precise situation here presented. 
However, we pass without deciding the questions raised and argued on this 
contention of plaintiff, for the reason that we are content to dispose of the case 
upon a consideration of plaintiff's other contention. 

Plaintiff contends that upon the facts as found the Pennsylvania-Ohio Power 
& Light Co. is not a street electric passenger railway engaged in the general 
business of transporting freight in addition to its passenger and express busi- 
ness, nor a street or suburban electric railway operated as a part of a general 
steam railroad system of transportation, nor an interurban electric railway op- 
erated as a part of a general steam railroad system of transportation or engaged 
in the general transportation of freight, but, on the other hand, is a street or 
interurban electric railway of a different character and such as has not been 
made subject to the jurisdiction of the Interstate Commerce Commission. 

Apparently, then, the question at issue comes down to one of power in the 
Interstate Commerce Commission ; that is to say, the power and authority con- 
ferred on the commission by the interstate commerce act. That act does not, 
by its terms, confer jurisdiction on the Interstate Commerce Commission over 
all interstate carriers, or all Interstate commerce or traffic. It is limited to 
Interstate commerce or transportation carried on by certain kinds of interstate 
carriers. Thus, Mr. Justice Lamar, delivering the opinion in Omaha Street 
Railway v. Interstate Commerce Commission (230 U. S. 324, 336), said: 

"When these street railroads carry passengers across a State line they are, 
of course, engaged in interstate commerce, but not the commerce which Con- 
gress had in mind when legislating in 1887.'* 

It was accordingly held that an electric street railway operating in and be- 
tween Council Bluffs, Iowa, and Omaha, Neb., over a bridge across the Mis- 
souri River constructed for freight and passenger traffic under an act of Con- 
gress was not subject to the jurisdiction nor its rates within the control of the 
Interstate Commerce Commission. A careful examination, therefore, of the 
several provisions of the interstate commerce act becomes necessary. 

Prom 1887 to 1906 the purview of the act was limited to commerce between 
the States carried by railroads. By the Hepburn Act of 1906 oil pipe lines, ex- 
press companies, and sleeping-car companies were brought within Its scope. By 
the act of 1910 were added telegraph, telephone, and cable companies. The 
transportation act of 1920 leaves the provisions of the act as to the carriers 
subject to the jurisdiction of the commission as they were in these previous 
acts, but refers more frequently to street or suburban and interurban electric 
railways in order to exclude them from the purview of certain provisions and 
sections of the act. * 

Section 1 provides, among other things, as follows: 

"That the provisions of this act shall apply to common carriers engaged in 
(a) the transportation of passengers or property taholly hy railroad, or partly 
by railroad and partly by water when both are used under a common control, 
management, or arrangement for a continuous carriage or shipment * * * 
but shall not apply (a) to the transportation of passengers or property or 
to the receiving, delivering, storage, or handling of property wholly tcithin 
one State and not shipped to or from a foreign country or to any place in 
the United States as aforesaid." 

The most material language of the provision above quoted are the words 
** wholly by railroad " and ** transportation of passengers or property * • * 
wholly within one State.** This language was in section 1 of the act of 1887, 
and has been repeated in this section every time the section has been amended. 
This section was amended and reenacted with this language in the transpor- 
tation act of 1920, and must, in ascertaining the meaning of the act, be given 
equal weight and significance with new paragraphs 3 and 4 of amended sec- 
tion 13, so much relied on by defendants. For the purposes of this case our 
inqnlry is limited to a determination of what are common carriers by rail- 
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road, and the further inquiry is. What is a railroad within the purview of 
this act? The definitions of "common carrier" and of "railroad" and of 
" transportation " in paragraph 3, section 1, transportation act, 1920, give no 
aid in answering these inquiries. 

It was not until the amendments of June 18, 1910, that street electric rail- 
ways are mentioned in the act. The authority, previously conferred to 
establish through routes subject to the limitation " that no reasonable or sat- 
isfactory through routes exist" was by the 1910 amendment enlarged so that 
the commission might thereafter, whenever it deemed it necessary or de- 
sirable in the public interest, establish through routes without regard to 
existing routes. This power, however, was limited by a provision in these 
words : 

"The commission shall not, however, establish any through route classi- 
fication or practice^ or any rate, fare, or charge, between street electric 
passenger railways' not engaged in the general business of transporting freight 
in addition to their passenger and express business and railroads of a different 
character." 

This language is ambiguous. Previous to its enactment, the Interstate Com- 
merce Commission had assumed jurisdiction over electric street railways carry- 
ing passengers along in numerous cases. (See 7 I. O. O. 83; 13 I. G. C. 20; 20 
I, C. C. 406; 20 I. G. O. ^6.) The provisions above quoted, it was argued, was 
an indirect recognition that this jurisdiction was rightfully assumed and also 
a recognition by implication that electric street railways were railroads as 
defined in section 1, and were therefore subject to the jurisdiction of the com- 
mission. On the other hand, it was urged that this proviso was inserted out 
of an abundance of caution and to repel the Implication that the word " railroad '' 
as used in section 1 did include street electric railways as well as railroads, 
well-known highways of interstate commerce as understood when the original 
act was passed. In Omaha Street Railway Go. v. Interstate Commerce Com- 
mission (230 U. S. 324), decided June 9, 1913, this difference of opinion was 
settled by holding that " railroads " as used in the interstate commerce act was 
limited to railroads as distinguished from street railroads, and that the proviso 
of June 28, 1910, above quoted, was probably inserted out of an abundance of 
caution and did not warrant the holdings previously made by the Interstate 
Commerce Commission and by the Commerce Court, that ordinary street electric 
railways engaged in interstate transportation of passengers had been brought 
within the jurisdiction of the Interstate Commerce Commission. This casie 
will be referred to again at more lengtJi, but before doing so the several addi- 
tional references to street electric railways in the interstate commerce act 
should be noted. 

In section 1, paragraph 22, transportation act, 1920, it is providd : 

" The authority of the commission conferred by paragraphs (18) to (21), both 
inclusive, shall not extend to the construction or abandonment of spur, indus- 
trial, team, switching or side tracks, located or to be located wholly within one 
State, or of street, suburban, or interurban electric railways, which are not oper- 
ated as a part or parts of a general steam raiload system of transportation" 

New section 15a is, in part, as follows : 
" When used in this section • ♦ ♦ the term ' carrier ' means a carrier b.v 
railroad or partly by railroad and partly by^ water, within the continental 
United States, subject to this act, excluding (a) sleeping car companies and 
express companies, (b) street or suhurl)an electric railways unless operated 
as a part of a general steam railroad system of transportation,* (c) interurHn 
electric railways unless operated as a part of general steam railroad system 
of transportation or engaged in the general transportation of freight." 

It should be noted that this definition of the word " carrier " is for the 
purposes of section 15a. That section has for its object the establishment of 
such tariff rates as will enable the carriers, either as a whole or in groups, to 
earn an annual net railway operating income equal as near as may be to a fair 
return upon the aggregate value of their property. In passing it should also be 
noted that the provisions of this section and of section 20a are the main sup- 
port of the enlarged Jurisdiction of the Interstate Commerce Commission to 
fix purely intrastate rates, as* will appear from a reading of Chief Justice 
Taft's opinion in the Wisconsin Passenger Fare case above cited. 

New section 20a provides, in part, as follows : 

" That as used in this section the term * carrier * means a common carrier by 
railroad (except a street, suburban, or interurban electric railway which is not 
operated as a part of a general steam railroad system of transportation), which 
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18 subject to this act, or any corporation organized for the purpose of engag- 
ing in transportation by railroad subject to this act." 

This definition likewise Is for the purposes of that section, and the section 
deals with the issue of capital stock or other securities by railroads and con- 
fers wide powers with respect thereto upon the Interstate Commerce Com- 
mission. 

The foregoing are all the reference to street electric railways or interurban 
railways found in the interstate commerce act. However, two other references 
thereto are found in other parts of the transportation act of 1920. In section 
209, providing for a guaranty to carriers during a limited period after termi- 
nation of Federal control, it is provided : 

"When used In this section the term 'carrier' means (1) a carrier by rail- 
road or partly by railroad and partly by water whose railroad or system of 
transportation Is under Federal control at the time Federal control terminates, 
or which has heretofore engaged as a common carrier in general transporta- 
tion and competed for traffic, or connected with a railroad at any time under 
Federal control; and (2) a sleeping car company whose system of transporta- 
tion is under Federal control at the time Federal control terminates, but does 
not include a street or interurban electric railway not under Federal control 
at the time Federal control terminates, which has as its principal sovrce of 
operating revenue urban, suburban, or interurban passenger traffic or sale of 
pwrer, heat^ and light, or both." 

In section 300, Title III, creating the Labor Board to deal with disputes 
between carriers and their employees and subordinate officials, it is provided : 

**When used in this title (1) the term " carrier *' includes any express company, 
sleeping-car company, and any carrier by railroad, subject to the interstate 
commerc^e act, except a street, interurban, or suburban electric railway not 
oi)erating as a part of a general steam railroad system of transportation." 

Summarizing and bringing together the references to carriers above quoted, 
otherwise than by railroad, we find street electric railways referred to In these 
several words : In section 1, paragraph 22, it is ** street, suburban, or interurban 
electric railways which are not operated as a part or i>arts of a general steam 
railroad system of transportation." In section 15, as amended June 18, 1910, 
and reenacted February 28, 1920, the reference is to ** street electric pas.senger 
railways not engaged in the general business of transporting freight in addition 
to their passenger and express business." In new section 15a the reference is 
to " street or suburban electric railways unless operated as a part of a general 
steam railroad system of transportation." Also to "interurban electric rail- 
ways unless operatetl as a part of a general steam railroad system of transpor- 
tation or engaged in the general transportation of freight." In new section 20a 
the reference is to " street, suburban, or interurban electric railway which is 
not operated as a part of a general steam railroad system of transportation." 
In section 209, Title II, transportation act of 1920, the reference Is to *' a street 
or Interurban electric railway • ♦ * which has as its principal source of 
operating revenue urban, suburban, or interurban passenger traffic." In section 
300, Title III, the reference is '* a street, interurban, or suburban electric rail- 
way not operating as a part of a general steam railroad system of transpor- 
tation." 

Despite these differences in phraseologj', there is a marked similarity in the 
characteristics attribute<l to street elwtrlc rallw^ays which include them within 
the jurisdiction of the commission. These characteristics are (a) being oper- 
ated as a part or parts of a general steam railroad system of transportation; 
(b) engaged in the general business of transporting freight in addition to their 
passsnger and express business; (c) having as its principal source of oi^erating 
revenue, urban, suburban, or interurban passenger traffic or sale of power, heat, 
and light, or both. In the varied instances street electric railways, whether 
urban, suburban, or Interurban, which do not have these (Characteristics are 
Mccluded from the Jurisdiction of the commission. If they have those char- 
acteristics, obviously they would be under the jurisdiction of the commission. 
This being true, does it not follow that defendant's railway, even though an 
interurban electric railway engaged in the interstate transportation of passen* 
pers. must be regarded as outside the jurisdiction and control of the commission 
unless it possesses one or more of these distinguishing characteristics? Before 
this question is answered we shall review the pertinent decisions. 

As already stated, the Interstate Commerce Commission early assumed juris- 
diction over street or interurban electric railways if engaged in any extent in 
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the interstate transportation of passengers, even if not engaged in the general 
transportation of freiglit. See the references above given. In Omaha & Coun- 
cil Bluffs Street Railway Co. v. Interstate (Commerce Commission (179 ed ^43) 
Circuit Judges Sanborn, Hooli, and Adams, differing from the Interstate Ooni- 
meree Commission, held that street railway companies engagefl In operating 
street cars by electricity for tlie transportation of passengers were not within 
the definition of common carriers by railroad, as used in section 1 of the in- 
terstate commerce act, but that common carriers by railroad meant commerciiil 
raiload companies engaged in the general transportation of freight and pas- 
sengers. Accordingly, a preliminary injunction was awarded against the com- 
mission's order undertaking to regulate Interstate transportation of passen- 
ers by an electric street railway. This case was transferred to the United 
States Commerce Court, and that court on final hearing reversed the circuit 
judges. (See 195 Fed. 40.) The United States Supreme Court, in Omaha 
Street Railway Co. v. Interstate Commerce Commission (supra), reversed the 
commerce court and affirmed the circuit court. In appraising the force and effect 
of this decision it is necessary to take into account tlie long line of Interstate 
Commerce Commission decisions prior thereto holding to the contrary, and to 
not« carefully the reasoning of the Commerce Court in sustaining them. There 
is marked similarity in that reasoning and in the reasoning of the later ophiioiij* 
of the Interstate Commerce Commission, ui)on the basis of which the order 
now under consideration was made. 

Mr. Justice Lamar, delivering the unanimous opinion of the Supreme Court 
holding that street electric railways, although engaged in interstate trans- 
portation of passengers, were not common carriers by railroad, as defined in 
section 1 of the interstate commerce act, gives reasons therefor whicli, it seems 
to us, are as sound to-day as they were in 1913. He says: 

** Applying this universally accepted rule of construing this word, it is to bi' 
noted that ordinary railroads are constructed on the companies' own property. 
The tracks extend from town to town and are usually connected with other 
railroads which themselves are further connected with others so that freight 
may be shipped, without breaking bulk, across the continent. Such railroads 
are channels of interstate commerce. Street railroads, on the other hand, are 
local, are laid in streets as aids to street traflic and for the use of a single com- 
munity, even though that community be divided by State lines or under dif- 
ferent municipal control. When these street railroads carry passengers across 
a State line they are, of course, engaged in interstate commerce, but not the 
commerce which Congress had in mind when legislating in 1887." 

Further : 

"The railroads referred to in the act were not those having separate, dis- 
tinct, and local street lines, but those of whom it was required that they should 
make joint rates and reasonable facilities for interchange of traffic with connect- 
ing lines, so that freight might be easily and expeditiously moved in interstate 
commerce." 

The mischief wliich Congi'ess intended to remedy by the interstate commerce 
act is adverted to as a reason tending to show that street electric railroads were 
not within the purview of section 1. Street railroads, he said, " had not engaged 
in the pooling, rebating, and discrimination which the statute was intended to 
prohibit." The question, it is true, is left open as to the proper classification of 
that new type of inter urban railway development since 1887 and which, with 
electricity as motive power, uses larger cars and runs through the country 
from town to town, enabling the carrier to haul passengers, freight, express, and 
mail for long distances at high speed. It is intimated that such electric inter- 
urban railways might be Included within the definition of " common carrier by 
railroad " as used in section 1, but no opinion is expressed. 

So far as we have discovered, the United States Supreme Court has not again 
given any consideration to this precise question. It has, however, considered 
the definition of a street or electric interurban railway as used in the safety 
appliance act and the Federal employers' liability law (see Kansas City v, 
McAdow, 240 U. S. 51; Spokane & Inland R. R. Co. v. Cambell, 241 U. S. IT), 
and has held that an interurban electric railway operating from city to city 
and engaged in interstate traffic is within the purview thereof. The reason for 
these holding Is that exceptions within a remedial statute are to be strictly 
construed, and Inasmuch as interurban electric railways engaged In the Inter- 
state transportation of passengers are within the mischief to be remedied just 
as much as Interstate steam railroads, the exception should be limited to street 
railways within cities and upon city streets and in their immediate suburbs. 
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Ou the other hand, the rule of construction applicable to acts of Gongresis 
*»ncroaching upon the power of State to regulate and control the transportation 
of passengers and property within a State, Is one of strict construction, and will 
not include intrastate traffic unless the intent is plainly expressed. Thus, in 
Illinois Central B. R. Co. v. Public Utilities Commission (245 U. S. 493, 510), 
it is said : 

** In construing Federal statutes enacted under the power conferred by the 
commerce clause of the Constitution, the rule is that it should never be held that 
Congress intends to supersede or suspend the exercise of the rteerved powers of 
a State, even where that may be done, unless and except so far as its purpose 
to do so is clearly manifested." 

In South Covington & Cincinnati Street Railway Co. v. City of Covington 
(235 U. S. 537), much relied on by defendants, the decision is wholly inapplicable 
and deals with entirely different questions. Nor does it seem to us that the 
question under consideration is materially affected, much less controlled, as 
ig contended by defendants' counsel, by the Shreveport case (supra), American 
Express Co. v. Caldwell (supra). Illinois Central R. R. v. Public Utilities Com- 
mission (supra), nor by new paragraphs 3 and 4, section 13, interstate com- 
merce act, nor by the decision in the Wisconsin Rate case. The question here is. 
What interstate carriers by railroad and what classes of interstate and intra- 
state traffic are brought within the Jurisdiction of the Interstate Commerce 
Commission? This is a question of intention and is to be ascertained from the 
provisions of the interstate commerce act, including its original as well as 
amended provisions and the several decisions of the Supreme Court construing 
the same. The decision in the Wisconsin Rate case rests heavily, if not entirely, 
upon new section 15a and new section 20a, both of which excluded street and in- 
terurban electric railways from the purview thereof unless operated as a part 
of a general steam railroad system of transportation or engaged in the general 
transportation of freight. The newly added powers and duties, including those 
conferred by paragraphs 3 and 4 of new section 13, apply only to railroads of a 
certain character and do not include electric street and interurban railways 
unless thus engaged. Assuming for the purpose of this opinion the existence 
in Congress of a power to include all street and interurban electric railways and 
to invalidate all municipal and State franchises relating to purely intrastate 
traffic upon the principles of the Shreveport and the Wisconsin Rate cases, 
nevertheless the intent so to do will not be inferred unless and except so far as 
it is clearly manifested. 

From the foregoing considerations we deduce these conclusions: Electric 
street, suburban, or interurban railways are included within " common carriers 
by railroad," as that expression is used in section 1 of the interstate commerce 
act, only when they are of that character and engaged in that kind of traffic and 
under the conditions set forth in the parts of the interstate commerce act and the 
transportation act of 1920 as above quoted. They must be operated as a part or 
parts of a general steam railroad system of transportation ; they must be engaged 
in the general business of transporting freight in addition to their passenger and 
express business ; or they must be operated as a part of a general steam railroad 
system of transportation or engaged in the general transportation of freight. If 
they are not thus engaged or being thus operated, they are not within the act nor 
wltiiin the jurisdiction conferred on the Interstate Commerce Commission, even 
though they may be engaged in Interstate passenger business. This, it seems to 
us, is the only proper interpretation and effect of the several amendments to the 
interstate commerce act made since the decision in the Omaha Street Railway 
case. In that case, as already stated, it was left a query as to whether the act 
included the new type of interurban railroad developed since the original act was 
passed, which operates with electricity as motive power, uses larger cars, and 
runs through the country from town to town, enabling the carrier to haul passen- 
gers, freight, express, and mail for long distances at high speed: It is true that 
Congress, in. excluding electric street and interurban railways, did not use this 
descriptive language, but it used other language continuously and consistently 
whieh does exclude all electric street or interurlmn railways which do not possess 
these dominating characteristics ; that is to say, that are not operated as a part 
of a general steam railroad system of transportation or are not engaged in the 
general transportation of freight in addition to their passenger and express busi- 
ness. It seems evident that Congress intended to leave, and did leave, all street 
and interurban electric railways not thus operated nor doing business of that 
character in the situation of which they were left by the decision in the Omaha 
Street Railway case. This conclusion is greatly strengthened by the additions 
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to the interstate commerce act made by the transportation act of 1020. The estab- 
lishment of the Labor Board to settiie controversies between carriers and em- 
ployees, the guaranty for a limited period of a fixed return npon railroads,- the 
grouping of railroads into classes and requiring rates to be fixed so as to allow a 
fair return to be earned on the property as a whole, the control assumed and 
exercised over the construction of new railroads, and the making of extensions 
and the issuance and sale of securities, are all a part of a general scheme from 
which all street or Interurban electric railways are excluded unless possessing 
these characteristics. 

The remaining inquiry is whether or not, on the facts found by the Interstate 
Commerce Commission, the defendant railway was operated as a part of a gen- 
eral steam railroad system of transportation or was engaged in the general trans- 
portation of freight in addition to its passenger and express business. Plainly 
and admittedly, the defendant railway was not operated as a part of a general 
system of steam railroads for transportation. It had two switching connections, 
one direct and the other over a private siding, with the New YorK Central, a 
system of steam railroads, but it was independently operated, and not as a part 
of that system. Its traffic relations with the New York Central were limited 
to receiving over these switches a few carloads of Inbound freight ; and so far 
as the New York Central is concerned, delivery was made and demurrage began 
to run as soon as those cars were received by the defendant railway. Nor can 
It be said upon the facts found that the defendant railway was engaged In the gen- 
eral transportation of freight In addition to its passenger and express business. 
It is true that the commission's report refers thereto as less-than-carload freight, 
but this freight service appears to have consisted of packages and parcels, and 
is more nearly like that which is called express than freight traffic. In any 
event, the amount thereof Is exceedingly limited, not exceeding 5 per cent of 
the gross earnings of the defendant company. Such an incidental and relatively 
insignificant and unimportant freight business can not be called the general trans- 
portation of freight in addition to its express business. 

Our conclusion is that the order of the Interstate Commerce Commission is 
in excess of any power and jurisdiction conferred upon It by the interstate com- 
merce act, and is void and without effect. The motion to dismiss will be denied 
and a preliminary Injunction will be granted as prayed. 

MaUBICE H. DONAHITE, 

Circuit Judge. 
John M. Killits, 
' D. C. Westenhaveb, 

District Judges. 

(All Italics in sections and in quotations of statutes and from opinions are 
mine, unless otherwise noted.) 

The Supreme Court has not spoken on that, but on that very day when I 
returned to my office I had a telegram which said that those particular 
orders of the Interstate Commerce Commission had been enjoined. The opin- 
ions of the district court of the United States for the northern district of Ohio 
has been printed |is Senate Document No, 172, and I would be glad if I may 
make those opinions a part of the record. 

Mr. Newton. As T understand it, this is the Steuben vllle case in which the 
Interstate Commerce Commission assumed jurisdiction over what was really 
a street railway? 

Mr. Benton. Yes, sir. 

Mr. Newton. And their decision was reversed by the court? 

Mr. Benton. Yes, sir; their order was enjoined. I understand that an 
appeal has been taken to the Supreme Court of the United States, I am not 
certain It has been, although I have no doubt It has. I was told it would be 
done. 

In my judgment, the infirmity of the present situation lies in the condition 
of the law which, of course, can not be changed by any agreement as between 
the State commissions and the Federal commission. I mentioned that obstacle 
to the working out of the situation by cooperation alone at the time I told 
the committee about the conference. 

Mr, Pabkeb. You may proceed, Mr. Johnson. 

Mr. Johnson. Mr. Benton, as the attorney for the railway commissions, 
did you recommend the agreement that was entered into? 
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Mr. Benton. I was a member of the committee which joined in the making 
of the report which I put into the record, and the action of the committee 
was nnanimous. 

Mr. Johnson. Ha^e the different States ratified that? 

Mr. Benton. No. Perhaps I had better make a statement as to how that 
stands. 

Mr. Johnson. I should be very glad to have you do so. 

Mr. Benton. I want to make it short, and I want it to be correct. 

This matter of cooperation was presented by a letter from Chairman Mc- 
Chord to Mr. Jackson, which was put into the record. There was no oppor- 
tunity to have action by the association on that, and President Jackson, therer 
fore, called together the executive committee, regarding it as an extraordinary 
situation which should be dealt with by somebody. There was not any com- 
mittee expressly authorized to act with respect' to it, but he felt that the 
president and the executive committee together should assume authority to 
act afid they did. 

The executive committee appointed the committee of State conferees, so- 
called, which had this conference with the Interstate Commerce Commission, 
and made this report. You will find it stated in President Jackson's letter, 
communicating that report to the several State commissions, that the commit- 
tee recognized that it had no authority to find any State commission — obviously 
it could not have. The action on the part of the committee was a purely vol- 
untary action, taken because it seemed to be proper and in line with what the 
association itself had tried to eifect two years ago without any success. In 
the letter of transmittal, sent out by President Jackson, It is suggested that 
each State commission notify me with respect to its attitude. That letter was 
of recent date, May 3. At the present time I have heard from only one com- 
mission about it. 

Mr. Johnson. Did you hear from Michigan? 

Mr. Benton. No, sir. , 

Mr. Johnson. What States have you heard from? 

Mr. Benton. I have heard from the chairman of the Corporation Commis- 
sion of Oklahoma, Hon. Campbell Russell. He expressed approval of It.^ 

Mr. .ToHNSON. How many members of the committee were present when you 
took the action? 

Mr. Benton. There were five members of the committee and Judge Ainey, of 
Pennsylvania, who was an advisory member. At the first session of the con- 
ference all of them were present. At some of the intervening sessions three 
or four were present. I think never less than three. At the time when the 
report was adopted I think five were present, although I am not absolutely 
certain about that at this moment. President Jackson communicated, I think, 
by wire with the others and secured their authority. He telephoned to .Tudge 
Ainey. He telegraphed, I think, to Judge Reed, who had been here. They 
authorized the affixing of their signatures. 

Mr. Johnson. How many composed that committee? 

Mr, Benton. Five commissioners and myself, including Judge Ainey. 

Mr. Johnson. You recognize that you had no legal authority? 

Mr. Benton. Yes, sir ; that is entirely true. That has been recognized. We 
have endeavored to make that quite clear. It also ought to be stated, because 
the situation should not be confused, that when the conference was entered upon 
the Interstate Commerce Commission was expressly advised that while we were 
prepared to talk with them about a program for handling in a cooperative way 
such matters as could be so handled, either under existing law or under the 
law as it might be hereafter, that the committee could not undertake, and 
would not undertake, to substitute anything they might agree to for the legis- 
lation which they were asking from Congress — ^that no agreement could be 
taken in lieu of the legislative program of the association, which had been 
adopted by the association in convention, and had been supported by so many 
commissioners here. 

Mr. Johnson. Your committee does not recommend now the suspension of 
hearings in this matter and the report of section 15a in the modification of 
the other sections? 

Mr. Benton. The committee of conferees has not only dissolved without any 
«uch action, but the executive committee, which appointed those conferees, in- 
structed me to go forward with the presentation here. The presentation did go 
forward during the first session of conference with the Interstate Commerce 
Commission. With the knowledge and approval of the executive committee, I 
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advised all of the State comxniBSions that the conferences we were having with 
the Interstate Commerce Commissiont in the endeavor to improve the situation 
so much as we could through cooperation, was not to interfere In any way with 
the presentation which we were making here, and the attempts that we were 
making to have the law amended as we have urged here, 

Mr. Mapes. What is the executive committee? 

Mr. Benton. The executive committee is a standing committee of the national 
association which is appointed each year by the president upon his taking office. 
It is the custom to continue members of the committee so tliat the executive 
committee is ordinarily composed of men who have been on the State commis- 
sions for a long time. 

Mr. Mapes. How large is that committee? 

Mr. Benton. I think it is seven. I am a little uncertain, because it was in- 
creased either one or two members at the convention in Atlanta, and at the 
moment I can not answer with absolute certainty. 

Mr. Parkeb. Mr. Hawes, you may proceed. , 

Mr. Hawes. Mr. Benton, we have spent many weeks hearing testimony, very 
interesting testimony, of the State commissioners. At the time this testimony 
started the Supreme Court had before it the Wisconsin case. During the testi- 
mony the Supreme Court handed down its opinion in the Wisconsin case which, 
in a measure, sustained the rulings and the authority which the national com- 
mission exercised. Now, if my recollection of the testimony which was very 
long and we have had other matters before this committee which may have 
weakened by memory, is correct, your witnesses practically agreed, possibly with 
one exception, maybe two, on certain things. The first was the general agree- 
ment that 6 per cent was not an exorbitant return to the carriers upon their 
investment. Second, there seemed to be no disposition on the part of the State 
commissioners to take from the national commission national control of inter- 
state rates. Brought down to the point of contact where there would be a dis- 
agreement between the State commissions and the national commission, I think, 
with one exception the testimony was to the effect tha't the final decision should 
rest with the national body. One commissioner, I believe, disagree^ with this 
opinion and thought it should be placed in the hands of the courts. 

Now, your testimony is concluded and since its conclusion we have all received 
and placed in the record this morning a very elaborate agreement entered into 
by the national body and the State organizations represented by a committee 
selected by your council. A large portion of the complaint which was made 
heretofore related to the lack of cooperation between the national and State 
bodies, the loss of time, the inability of the intrastate shipper to secure quick 
decision in his controversies. I think I have stated it correctly ; you can cor- 
rect me if I have not. We are entering probably upon the last month of this 
session of Congress. If we hear the railroads they will be here for probably 
over a month. You occupied some two or three weeks yourself, and if the 
railroads and the Interstate Commerce Commission should occupy anything like 
that time we will enter into an adjournment here before the hearings are 
concluded. 

Now, the question I want to ask is, in view of these facts, in view of this 
agreement, would it not be wise to let the State commissioners and the national 
body work out between now and, say, December, a plan of cooperation under 
this agreement so at that time and after an opportunity has been provided to 
work under this agreement if there are points of friction or lack of cooperation 
that the committee can then secure definite information on those exact points 
where a conflict or friction arises. I want to suggest that in view of the ap- 
proaching adjournment, in view of this agreement, the long testimony, and 
time that it will employ before this committee, if it is not wise to lay over 
the hearings until next fall? That is a long question. 

Mr. Benton. Mr. Congressman, you have asked me two questions. The first 
is to correct, or to indicate my dissent from the correctness of your summary, 
if I dissent ; the second is as to the wisdom of a present adjournment. 

Mr. Hawes. YeSj sir. 

Mr; Benton. It would really take me a long time to indicate the respects in 
which I dissent from your summary, and I assume you do not want me to do 
that. Assuming that you do not, I will not answer that question, but I will 
come directly to the question of whether or not you should adjourn these 
hearings. 

Mr. Hawes. Yes. 
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Mr. Benton. I greatly hope that the committee will not. I think it would not 
be wise to do that unless the committee is convinced that nothing will come of 
further hearings. That is a matter which the committee only can decide. I 
do not know whether the full committee entertains your view that nothing can 
be accomplished if the hearings go on, 

Mr. Ha WEB. You will qualify that, please, that nothing can be done between 
DOW and the time of adjournment? 

Mr. Benton. Yes. I meant that, although I did not make it clear. 

I have observed that the House of Representatives can legislate with dis- 
patch when its mind fs made up. I am greatly in hopes that we have supplied 
you with information on which you can readily make up your minds, and I 
am in hopes that something can be accomplished at this session. We ask you to- 
consider very carefully the stuation as it has been developed by our evidence, 
and the effect of the cooperative agreement which we have just spoken of. We 
did discuss the matter of cooperat'on. We have great hopes that there will 
not be that lack of cooperation in the future which the record shows has existed 
in the past. But all of you will remember that cooperation is only one matter, 
and by no means the most important of the several matters that we talked 
about. It is perfectly obvious that the success of any attempt to coordinate 
the Federal and State rate regulatory machines must depend on having a law 
under which that cooperation can be carried along satisfactorily. For reasons 
which I am not going to take the time to suggest, because I pointed them out to 
you very fully before, the law is not in such shape that the commissions, Federal 
and State, even with the best of purpose and disposition, really will have a fair 
chance to coordinate their activities. For that reason, among others, we hope 
that the committee will not take the v:ew which is indicated by your general 
remarks, Mr. Congressman. 

Mr, HocH. I should like to make a very brief statement in view of what Mr. 
Hawes has stated. 

There are two questions involved in these hearings — two propositions. One- 
of them is the proposition involved in section 15a, the so-called rule of rate- 
making; and the second proposition is one involved in section 13, which has to 
do with the Federal supervision of intrastate rates. Those are both, in my view, 
fundamental question upon which there are honest, but nevertheless radical, 
differences of opinion. With reference to the first proposition, namely, 15a, 
this agreement of the Interstate Commerce Commission and the committee from' 
the State commissions has nothing whatever to do, so that, as far as that one- 
fundamental question is concerned, it is not touched at all by this agreement. 
Some of us have some very positive opinions with reference to 15a. Section 13, 
in the opinion of some of us, requires something additional to make clear the 
substantive law. 

The jurisdiction of the State commissions over intrastate rates and the jur's- 
dlctlon of the Interstate Commerce Commission in supervision of those rates 
needs to have a new statement in the law. This agreement goes merely to that 
matter of cooperation and that cooperation obviously must be based upon the 
law as it exists and does not in any way affect the substantive law involved. 
I am glad to see the Interstate Commerce Commission adopt the attitude which 
It has now apparently adopted with reference to seeking cooperation with the 
States, and I am sure that we are all, whatever our opinions may be with 
reference to these controverted matters, in the hope that very helpful results 
may be brought about in the way of better cooperation, but as I view it, no 
adminis-trative change can alter the necessity of the clarification of the law 
and that there should be no mistake with reference to the jurisdiction of the 
State commissions In their action when they come to act. 

So, even with reference to 13, as I view it, this agreement of the Interstate 
Commerce Commission with the committee of the State commissions in no 
way alters the situation as to the necessity of legislation. 

With reference to 15a, that, to my notion, is the more fundamental question 
before this committee, and it does not touch that at all. 

While It is true that we may adjourn before legislation can be reached, 
nevertheless these hearings must sooner or later be had, and I hope nothing- 
will be done to delay the hearings, so that we may get as much behind us as 
posHible in order to come to an issue as soon as possible upon these fundamental 
questions. Even tliough we should not be able to come to an issue In this 
rase, which I hope we shall be before adjournment, we would at least have had 
the hearings. The next session is a short session, and I see nothing to be gained 
by postponing the hearings to the next session. 
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Mr. Gbaham;. Is there a motion before the committee? 

Mr. Pakker. Yes. I want to ask you, Mr. Thorn, how long do you think 
it wiU require to finish the testimony of the witnesses whom you desire to 
present? 

STATEMENT OF MB. ALFBED P. THOH. 

Mr. Thom. Mr. Chairman, I understood Mr. Benton would conclude his testi- 
mony, in all probability, either to-day or to-morrow, and my special purpose 
in attending to-day was to seek to get the commitee to name a time when my 
witnesses should be present. Of course, I put myself absolutely at the con- 
venience of the committee, but I would like to state to the committee the situa- 
tion in respect to these matters. 

Practically the whole of next week has been set aside for hearings before the 
Senate committee, at which I would feel it my duty, if there is any possibility 
of it, to be present. My witnesses are scattered in various parts of the country, 
mostly in the West. I have always told them that I was sure when the time 
came for the committee to hear our witnesses you would give us a reasonable 
opportunity to get them. 

Now, I have come to ask that you name a time when they can be here. I can 
not get them here this week. 

Mr. Gbaham. Let me ask you a question: What did the chairman of the 
committee advise you, that we were going to start this hearing this week? 

Mr. Thom. I do not recall any such notice. I was told yesterday that he 
did so. 

Mr. Gbaham. I am advised — I have not this officially — ^but I have it in a gen- 
eral way ; the clerk of the committee is here, and he can tell us about it. I have 
been advised that you gentlemen had been informed that we were going to start 
your side of the presentation of this case now. Do you know about that, Mr. 
Lay ton? 

The Clebk. Mr. Thom was advised that the railroads were to follow Mr. 
Benton. 

Mr. Gbaham. Were they advised to come this week? 

The Clebk. Mr. Thom was advised that Mr. Benton was to go on. to-day. 

Mr. Gbaham. I surely think, in view of that, that you had notice. I think 
you ought to be ready to go ahead. 

Mr. Thom. I called up the chairman of the committee — did you not have a 
meeting 

Mr. Pabkeb. Last Friday. 

Mr. Thom. I think I called him up on Thursday to ask when we would be 
expected to appear. He stated to me that we would be notified probably the 
next day. He could not tell me then. Nothing that I have received have I 
interpreted as a notice that we were to be here at any particular time, and 
I suppose all of you gentlemen appreciate that with the uncertainty of the 
extent of the hearings, the duration of these hearings on behalf of the witnesses 
in favor of the bill, we would require a few days in order to give notice to 
those who were to appear here from different parts of the country so that they 
might make their arrangements to be present. 

Mr. Johnson. I would like to ask about how many witnesses you think you 
vvill have? 

Mr. Thom. I think there will be probably 12 or 14. 

Mr. Johnson. About how much time do you think will be required? 

Mr. Thom. I can not very well forecast that. There will be necessarily con- 
siderable time required in answering this testimony. Mr. Benton, how long 
were you on the stand? 

Mr. Benton. You mean myself, personally? 

Mr. Thom. Yes. 

Mr. Benton. In covering the situation generally, I think I was on the stand 
four days, besides half an hour the first day. 

Mr. Thom.. I do not think any one of our witnesses would take as long as 
that, Mr. Johnson. We will, of course, try to expedite the hearings and not 
waste the time of the committee. 

Mr. Johnson. I would like to ask you this question, Mr. Thom : Why would 
it be necessary for you to appear here while your witnesses are testifying? 

Mr. Thom. It Is not absolutely essential, but 

Mr. Johnson (interposing). What prompted the question was that you stated 
that it was necessary for you to be before the Senate committee, and It was 
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my idea that we could go along with our hearings while you were appearing 
before the Senate committee, and thus save some time. 

Mr. Thom, It is just a natural feeling that one in charge of the hearings 
would like to be present and see how they are going on to be able to coordinate 
thera, Of course, if it absolutely essential, our witnesses could go on here 
while I am over there. I shall not throw that objection in the way. But the 
person responsible for the production of testimony, as you yourselves know, 
always likes to be present when it is being produced to see what the situation 
is. I shall appreciate that opportunity. 

Mr. Johnson. That would hardly be comparable to a trial of a case In court. 

Mr. Thom. Not entirely. Therefore, I say, if it was a trial in court, I suppose 
It would be absolutely necessary that I should be here. I merely said that X 
would like to have the opportunity of being here because I have the chief respon- 
sibility about it, and I would like to know what points are being covered. I will 
not be able to get the printed testimony for some time, and if I am away I will 
have to depend entirely upon hearsay as to what has been done, and I would not 
be able to be as helpful to the committee as I might otherwise be. I am merely 
stating these facts for your information. 

Mr. Parker. Do you think It will rQijulre about two weeks for your people to 
be beard? 

Mr. Thom. I think it will take more than two weeks. 

Mr. Denison. There was a discussion at one of the meetings of the committee 
as to when the Interstate Commerce Commission ought to be heard. Did the 
committee come to any conclusion on that? 

Mr. Parker. I think the chairman told me that Mr. Benton would go on until 
he concluded and then the railroad people would follow him. There is a contro- 
versy as to whether the railroad people were notified. I do not know anything 
about it myself. 

Mr. Graham. I move that the committee go into executive session. 

(The motion was agreed to and the committee went into executive session, 
upon the conclusion of which the hearing was resumed.) 

Mr. Parker. Your people will be heard, Mr. Thom, beginning on Tuesday 
morning next, at 10 o'clock. 

Mr. HocH. Mr. Benton you submitted some proposed amendments with refer- 
ence to 15a and 13, and perhaps one or two others that are incidental to that. 
Win yon briefly explain to the committee the effect of these amendments? 

Mr. Parker. Amendments to which bill? 

Mr. HocH. Mr. Benton submitted some proposed amendments to the interstate 
commerce act, and I am trying to find out what the effect of these amendments 
wiU be. 

Mr. Benton. I have those amendments before me. They are in the form of a 
bill, which carries the amendments proposed — I put it into the record toward 
the close of my direct statement. The first section of the proposed bill will add 
to paragraph 17 of section 1 of the interstate commerce act the following : 

" And provided further, That any State, by action of its appropriate regulatory 
authorities, may make reasonable orders and regulations requiring cars within 
its borders to be distributed equitably to shippers desiring to make shipments 
therein, without regard to whether such shipments are to be intrastate or inter- 
state, except that no requirement shall be made under this proviso which shall 
conflict with any provision of this act or with any lawful order of the commis- 
sion." 

That relates solely to car service. That has no effect to diminish the power 
of the Interstate Commerce Commission or to enlarge the power of the State 
commission, except to this point: That in securing the equitable distribution 
of cars which are within a State a State commission may make orders with 
respect to such cars which do not conflict with any rule of law contained in the 
interstate commerce act or with any order of the Interstate Commerce Com- 
mission and without regard to whether the cars are going to be used by the 
shipper who wants them in intrastate. or interstate transportation. 

So far as car service is concerned, it makes the State commissions inferior 
Federal agencies for the distribution of cars and permits them to exercise their 
State power so long as they keep out of the way of the interstate commerce 
act and commission. 

Mr. Mafes. Just how important is that? 

Mr. Benton. It is really of a good deal of importance in this way : Not many 
rules or orders will be made under it, but it will give the local commissions 
the power which many now deny that they have — so far as intrastate shipments 
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are concerned, and which It is very clear'that they do not have so far as inter- 
state shipments are concerned — to require cars within a State to be distributed 
to persons who desire them, but who can not get them. 

As a practical matter, the State commissions do not often make orders of a 
formal kind, but if an elevator in a given town calls up the State commission 
or writes a letter to the State commission saying that a rival elevator is getting 
cars and he can not get any the State commission may call up the appropriate 
traffic official and ask for a report and can within a day get a report which 
will enable the commission to say, if such is the fact, '* It seems clear to us 
that you have been supplying cars to the other man preferentially over this man ; 
this man is entitied to some cars." Or it may not even be so- formal as that. 
I have had it occur in the State of New Hampshire, where I used to be on the 
commission, that a man would telephone that he could not get any cars and 
his neighbors were getting them, and by the use of the telephone I have asked 
the traffic official to look into it, and before night been told wiUiout any report 
that the man had his cars. The State commission, if it has authority, can get 
cars fairly distributed, If there are cars to distribute, in most cases, without 
formal orders and without delay. 

Those things can be accomplished if the commission has the power, and they 
are being done right along. I do not meUn to give the impression that they are 
not being done now at all ; but I do mean to say that the request for this legis- 
lation represented by the resolution of the convention at Atlanta, which I put 
in at the beginning of the hearings, arises from the fact that since the Federal 
car service act was passed the position is taken by some railroad people, and by 
some who are not railroad officials, that the occupation of the car-service Held 
by the Federal Government is inconsistent with the retention of power on the part 
of the State commissions to control the disposition of the cars, and that hence 
the States have no power. The primary purpose of this ainendment is to clear 
away ail doubt on that subject. 

The last Congress, in the transportation act. enacted a provision which was 
intended to help, but it does not apply to interstate transportation. Now, if 
an elevator is engaged in shipping grain and wants some cars, the owner may 
not know when he asks for them whether he wants them' to go out of the State 
or within the State. And, really, that question is not of importance. 

There ought to be a Government agency that he can get at conveniently to 
take up his complaint, without regard to whether the shipment is to go within 
State lines or outside of State lines. 

Mr. Mapes. Do you know of anyone who has any objection to this proposed 
amendment? 

Mr. Benton. I have not heard any objection voiced anywhere. 

Mr. Mapes. You therefore do not know any objection there would be to it? 

Mr. Benton. I am unable to conceive of any legitimate objection that could 
exist to it. 

Mr. Denison. Is that subject covered in the agreement between the State com- 
missions and the Interstate Commerce Commission? 

Mr. Benton. Yen will see that in one of the formal communications that 
passed from our committee to the committee representing the Interstate Com- 
merce Commission there was a proposition, or a suggestion, looking toward tlie 
Interstate Commission making the State commissions local agencies to handle 
local car-service matters. You will see that in Chairman McOhord's letter he 
makes reference to that. 

What he said in that letter covers everything that I remember was ever said 
to us in the conference by the Interstate Commerce Commission in response to 
that suggestion, although there was some talk about car service. 

The Interstate Commerce Commission, in substance, in that letter indicated 
that they were afraid that there might be some further effect from the pro- 
posal which we made than was obvious on its face. That, I think, fairly states 
what Chairman McChord said in his letter. They were apparently not disposed 
to do anything in regard to that just now. «« 

We also put before them, as you will see, a proposition with regard to legis- 
lation. We gave them these proposed amendments. They never made any 
reference at any time to this specific amendment which we are offering here, 
which goes less far than the proposal which we made to the commission that 
it constitute the State commissions its local car service agencies. 

Mr. Denison. Was there not something said in the agreement about car 
service? 
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Mr, Bentow. The concluding paragraph says ** that applying the cooperative 
principle a conference may be arranged for the development of car service dis- 
tribution and administration." That paragraph never was discussed. The 
reply to our proposition was contained in Chairman McChord*s letter. This 
particular matter of car service was not taken up and discussed at our con- 
ference which followed the receipt of his letter. We discussed the phraseology 
of the report which we finally put out. Then it was committed to President 
Jackson and Mr. Lewis to put that report into shape and bring it back. When 
they brought it back it contained that paragraph, which was adopted without 
discussion. My understanding was then, and is now, that if we make a further 
request the Federal commission will be ready to arrange a further conference 
to discuss the development of car service distribution and administration. 
While we had reached no agreement, the matter was left open to that extent. 

My judgment is that if there is any piece of legislation proposed here which 
the committee will not have any doubt about, it is that particular proposition. 
I do not think myself that there ought to be very much question on the part of 
anybody. I have never heard any interstate commerce commissioner express 
opposition to that proposed amendment. I do not for a moment desire to be 
understood as saying that there may not be opposition to it. I merely mean 
to say that no opposition to it has been voiced which I have heard ; and I can 
not conceive of any reason why a State commission should not be authorized 
to seM cars which are within the State to a shipi)er who needs them, provided 
there is no violation of the Federal statute and no interference with any 
Federal commission order. 

Mr. Denison. The question is not whether or not that ought not to be the 
case, but whether or not it is not the case under the present law. 

Mr. Benton. The present law does not apply to interstate transportation. 
The States where this matter is of most importance,^ as I understand it, are 
the grain-growing States. 

Mr. Denison. It is important in the coal-mining States, too, because the 
great question in my part of the State of Illinois is the car distribution among 
the different coal mines. 

Mr. Benton. It is imi)ortant there, but the Congress has worked out a rule 
applicable to coal cars which it has put into the interstate commerce act. 
That is why I thought it is more important in the grain-growing States. Of 
course we have been very careful to draw this, so as not to affect in any 
way the rule which Congress made. 

Mr. Denison. Have you put this amendment in the record? 

Mr. Benton, Yes. 

Mr. Denison. Where did you put that in the record? 

Mr. Benton. I put it at the close of my direct statement. I put all of 
these amendments in at that time. 

Mr. Lea. This subject matter is of particular importance to the fruit sec- 
tion, where the movement of the fruit occurs in a Very limited period. Do 
you understand that in section 1 you make the orders of the State commis- 
sions subordinate to the Interstate Commerce Commission in all circum- 
stances in which the Interstate Commerce Commission has the power? 

Mr. Benton. Subordinate? 

Mr. Lea. Yes. 

Mr. Benton. Yes. 

Mr. Lea. Suppose the State commission makes an order and that the Inter- 
state Commerce Commission makes another order. Suppose the order of the 
State commission would say you furnish to the berry section of my State 
10 cars a day for 30 days, and the Interstate Commerce Commission would 
come in and say you furnish 5 cars a day. Which order would prevail; 
In other words, after the State commission makes its order, does that become 
primary, or does the Interstate Commerce Commission have superior authority 
to revoke the order of the State commission? 

Mr. Benton. There has been no intention in drawing the amendment to have 
the State commission's order at any time take precedence over, a Federal order. 

Mr. Lea. In the absence of an Interstate Commerce Commission order the 
State order would become effective. Would it cease to be effective in case an 
Interstate Commerce Commission order was made? 

Mr. Benton. That is an interesting question, the way the amendment is 
drawn. We do not ask to have the amendment in such shape that there shall 
be any question about the order of the Federal commission taking precedence 
•over a State law, or order relating to car service. I think there is no division of 
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Judgment among the State commissions that the Federal commission's order as 
to distribution of equipment must be supreme. 

Mr. Lea. Is it not rather doubtful under this language? 

Mr. Benton. I think there is an uncertainty there which might well be cured. 
I had not thought of that. 

Mr. Lea. So far as I am concerned, I would be glad to have you suggest appro> 
priate language as to how, if at all, that shall be corrected. 

Mr. Benton. I will be glad to do that; but I want to do it more carefully 
than I can at the moment. 

Mr. Mapes. My recollection is that one of the State commissioners empha- 
sized the importance of something of this kind being put into the law. Do you 
remember which one it was? 

Mr. Benton. I think at least Judge Reed of the Kansas commission did. I 
believe Chairman Taylor, of the Nebraska commission did. Whether Mr. Slater 
referred to it or not, I do not remember. 

The next amendment is this : 

'' Sec. 2. That section 1 of said act be further amended by adding thereto a 
new paragraph as follows: *(25) That it is hereby declared to be the policy of 
Congress to recognize the right of the several States to exercise full and Anal 
jurisdiction over the internal commerce of said States, respectively, and over 
the rates and services applicable to the transportation of the same, subject only 
to the necessary protection of interstate commerce provided for in paragraph 
(4) of section 13 of this act.* " 

That is proposed legislation in response to the resolution asking for it, passed 
by the association at the Atlanta convention, which I put in at the opening of 
the hearing. 

It is believed that that declaration of policy on the part of Congress to pre- 
serve State control, subject only to the necessary action of the Federal Govern- 
ment in the protection of interstate commerce, would be good in its effect upon 
the Interstate Commerce Commission itself in the interpretation of the act 
and otherwise. 

Mr. Mapes. What do you think the effect of putting that declaration into law 
would be if paragraph (4) of section 13 should remain as it is? 

Mr. Benton. Paragraph (4) of section 13 having been interpreted in the way 
it has by the Supreme Court of the United States, the effect of it, legally, prob- 
ably would be nil. As a suggestion to the Interstate Commerce Commission it 
would probably have a good effect. I mean to say I have the feeling that the 
commission has no disposition to flout any suggestion made In an appropriate 
way by Congress. 

Mr. Mapes. You think this mere declaration would not change the law, and 
would be of no particular legal effect? 

Mr. Benton. I think so ; yes. 

Mr. Denison. Mr. Benton, of course, that amendment is in conflict with 
paragraph (4), section 13. 

Mr. Benton. No ; it would not. It says, " subject only to the necessary protec- 
tion of of interstate commerce provided for in paragraph (4) of section 13." 

Mr. Denison. But it would not amount to anything if paragraph (4) is not 
amended. I thought you said that. 

Mr. Benton. I think you correctly construe what I said. I do not think it 
would change the legal effect of section 13, paragraph (4), as it has now been 
interpreted by the Supreme Court. I would say the association is asking for 
two amendments, one asking Congress to declare Its purpose in this para- 
graph, and another asking Congress to amend section 13, paragraph (4), so 
as to prescribe clearly the jurisdiction which it leaves to the State commissions. 

Mr. Denison. Personally, I am not much of a believer in these declarations 
of policy. I think we ought to enact what we are going to do and let the 
declaration policy go, as far as policy is concerned. If we are going to amend 
section 13, it seems to me we ought to say what we mean, and leave out any 
declaration of policy in legislation. You use the expression also, " and subject 
only to the necessary protection of interstate commerce." Of course, that ex- 
pression " protection of interstate commerce " would be a question open to 
dispute immediately, and also open to interpretation immediately. No two 
people would agree upon what that means. 

Mr. Benton. The court has not shown any indisposition to take care of 
the uncertainties. 
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Mr. Denison. What do you understand it to mean? Is the expression "pro- 
tection of interstate commerce" broad enough to include discrimination be- 
tween points in different States? 

Mr. Benton. That is the way it came in. You will remember in the Shreve- 
port case that the court first established the power of the Interstate Com- 
merce Commission to change indirectly intrastate rates upon the theory that 
the right to regulate involved the power to protect interstate commerce. 

Mr. Denison. You understand that necessary protection of interstate com- 
merce would include the prevention of discrimination between points? 

Mr. Benton. Yes. I do not think you will have any doubt on that as you 
give it consideration. 

Mr, Parker. Do you think it is wise to put in your section 2 now, an 
agreement having been reached by the Interstate Commerce Commission and 
the State Commissions? This was drawn, as I understand it, before any 
agreement was ever thought of or reached. 

Mr. Benton. I do not. think that applies at all to what we have done, or 
would affect it in the least. I am answering your question and am not trying 
to evade it. I think it is a very healthy thing for Congress to keep before 
itself and the country the idea that it is going to preserve the powers of local 
self government which have been incident to our dual system. I have the 
feeling that concentration is going to continue in this country unless Con- 
gress itself witJiholds from building up Federal power. I think it would be 
a splendid thing to enact this provision into the interstate commerce act. 

Mr. Parker. I think we are more interested, from the general public stand- 
point, in the successful operation of the railroads than any other proposition. 
Is not that the thing we are trying to accomplish? That is the ultiiriate end, 
is it not? 

Mr. Benton. Yes. 

Mr. Parker. You have had a good many conferences between your State 
commissions and the Federal commission as to jurisdiction, and apparently 
you are pretty near reaching a working agreement as to the fixing of rates. 
Would not this inject another condition that would, perhaps, throw it back 
to where it was at the beginning? 

Mr. Benton. I do not think so. 

Mr. Parker. Is it not possible? 

Mr. Benton. I can not see how it could possibly affect it. I do not intend 
to dodge anything, but I just entertain a diametrically opposite view from 
what you suggest. 

Mr. Parker. That was the way it appeared to me. 

Mr. Mapes. One thought that occurs to me, although it may not be con- 
trolling, Is this: It seems to me that the diflSculty in defining where the juris- 
diction of the State commissions shall end and the jurisdiction of the Inter- 
state Commerce Commission shall begin, as evidenced from the decisions of 
the Supreme Court in the recent cases, might justify putting in a declaration 
of this kind, when it would not be desirable in other cases. 

(Thereupon the committee adjourned, to meet Wednesday, May 10, 1922, 
at 10 o'clock a. m.) 

Committee on Interstate and Foreign Commerce, 

House of Representatives, 

Thursday, May 11, 1922. 

The comitiittee this day met, Hon. James S. Parker (acting chairman) pre- 
siding. 
Mr. Parker. Mr. Benton, you may proceed. 

STATEMENT OF MB. JOHN E. BENTON — Continued. 

Mr. Benton. Mr. Chairman, I think I had completed my answers to ques- 
tions concerning sections 1 and 2 of the proposed bill, which I put in the record 
some time ago. 

Taking up section 3, I would say that the important change from the existing 
law, as contained in paragraph 3 of section 13, which this section would effect 
Is the elimination of the words which give the carriers the right to institute 
discrimination proceedings before the Interstate Commerce Commission. That 
is the only change. 

Mr. Mafes. Why do you suggest taking out that language? 
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Mr. Benton. The reason is that at the present time It is claimed by the car- 
riers that Congress has given them the absolute right to compel the Interstate 
Commerce Commission to investigate any State rate, practice, rule, or regula- 
tion. Taking those words out will not in any way diminish the jurisdiction of 
the Interstate Commerce Commission. Language is suggested later which would 
diminish the jurisdiction of the commission, but taking out the carriers' right to 
institute proceedings would leave the jurisdiction of the commission unaffected, 
but would leave it to the shippers or localities affected to institute complaints 
of alleged discriminations. Or the commission itself, upon its own motion, might 
institute any investigation it desired. 

I have always been of the opinion that it was unfortunate to put the power 
in the hands of the carriers to inflict upon the Interstate Commerce Commission 
the duty of investigating anything that the carriers might see M to claim to be 
a discrimination. Since this so-called cooperative understanding was reached 
with the Interstate Commerce Commission I regard it as doubly important that 
the law be changed. Now, as the law stands, a State commission can not make 
any order, rule, or regulation without the consent or acquiescence of the carrier 
which will be affected, without a subsequent or second trial before the Inter- 
state Commerce Commission, if the carrier sees fit to file proceedings before the 
Interstate Commerce Commission. I believe that it is especially important that 
the commission itself shall have the option to say whether it will enter upon 
an investigation or not. That is all I desire to say about that now. 

Mr. Mapes. Suppose the Interstate Commerce Commission under this coopera- 
tive agreement or the law should clearly recognize the jurisdiction of the State 
commissions to fix the rates on intrastate business which does not affect inter- 
state business, do you think that if this language should remain in the law 
the railroads could file a petition requiring the Interstate Conamerce Commis- 
sion to consider any rule which the State commission might make? 

Mr. Denton. If you will notice, the present law is apparently just as broad 
as it is possible to be made. It says "any rate, rule, or regulation." It ex- 
pressly authorizes the carrier to file a petition making a complaint, so I do not 
see how the carrier can be prevented from instituting those proceedings when- 
ever it sees fit to do so. I think that answers your question. 

Mr. Mapes. If a carrier thought that a rate made was not compensatory, 
as far as State traffic was concerned, could it petition the Interstate Commerco 
Commission to set aside that rate and, to that extent at least, supersede the 
jurisdiction of the court? 

Mr. Benton. As the law stands now, unquestionably. May I instance one 
or tw^o cases, just to show the trivial matters which are now pending before, 
the commission under the law as it stands? 

In the State of Iowa the commission made an investigation, upon the com- 
plaint of hog shippers, of the minimum weight on hogs and fixed the intra- 
state minimum. The carriers then complained to the Interstate Commerce 
Commission that that constituted an " unjust discrimination against interstate 
<,*ommerce." 

In the State of Texas the Texas commission required cars furnished for tlie 
intrastate shipment of watermelons, which are produced in large quantities in 
that State, to be slatted, so they were ready to contain freight that was de- 
signed to be transported in them. The carriers have complained to the Inter- 
state Commerce Commission that that is an ** unjust discrimination against 
interstate commerce," and the commission has ordered an investigation. 

Up in the State of New York, as you have already learned, the commission 
very prom^Jtly, on short notice — less than statutory notice — ^allowed the car- 
riers to put in the full 40 per cent increase. Later, upon investigation of the 
rate applicable to peaches it fixed an intrastate rate. Complaint against that 
has been filed with the Federal commission — I just mention those three cases 
because I think they illustrate what may be done. 

Mr. Mapes. Your interpretation of this language is that there* is nothing the 
State commissions can do affecting the carriers which can not be appealed by 
the carriers to the Interstate Commerce Commission? 

Mr. Benton. I interpret the language that way. That is, that there is no 
act affecting either their receipts or their expenditures which can not be chal- 
lenged as a " discrimination against interstate commerce " and brought to a 
second hearing before the Interstate Commerce Commission. 

Mr. Mapes. If the carriers saw fit, could they adopt a policy absolutely ignoring 
the State commissions, allowing them to make their orders, and then an appeal 
to the Interstate Commerce Commission in every case? 
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Mr. Benton. If they elected to follow that course, undoubtedly they may. 
That I am not basing on my opinion, but on the decisions. 

Mr. Mapes. It is only a question of policy on their part as to whether they 
do that or not. 

Mr. Benton. I would refer to the Arkansas intrastate case before the Inter- 
state Commerce Commission and to the New York passenger-fare case, which 
you can only understand by going to the commission's records, because the court's 
opinion does not go into the details, but it has already been put in the record 
here that the commission there was ready upon proi)er application to go into the 
passenger-fare case and the carriers saw fit to come here without applying, as 
the law provided, in New York, and they were sustained in doing it by the 
Supreme Court. 

Mr. Pabkeb. That had to do only with the New York Central? 

Mr. Benton. No ; it had to do with the entire State. It began at finrs on the 
line from Buffalo to Albany, but later the case was expanded to include the 
entire State. 

Mr. Pabker. The principal contention was the New York Central on account 
of the charter rights? 

Mr. Benton. That was not true when the case came before the Interstate 
Commerce Commission finally. 

Mr. Parker. No. .When they got here, the charter rights did not go, but in 
New York State they did? 

Mr. Benton. Yes, sir. That case began in a controversy between the New 
York commission and the railroads as to whether the old charter rate between 
Buffalo and Albany, 2 cents, was revived after the roads went back to private 
control. There was a variety of judicial opinion about that, but it was finally 
held by the New York Court of Appeals that the 3-cent rate, under section 208a 
of the transportation act, took effect, but that by starting the mandamus action 
the commission had ordered back the 2-cent rate. That was the way that case 
started. It was begun before Ex parte 74. After Ex parte 74, the 3.6-cent rate 
going into effect generally, that case was expanded to take in all the railroads. 
The big case was the one finally tried out by the Interstate Commerce Commis- 
sion and sent to the Supreme Court. 

Mr. Lea. Section 2 of the proposed amendments submitted by you provides in 
substance, among other things, that the final jurisdiction over the internal 
commerce of the several States is to be exercised by the States, subject only to 
the necessary protection of interstate commerce as provided for in paragraph 4, 
section 13. That seems to assume that all the powers necessary to be exercised 
by the Interstate Commerce Commission for the protection of their powers in 
State commerce is provided in that one paragraph. Does that represent your 
deliberate judgment in the matter? 

Mr. Benton. Yes, Mr. Congressman. Of course, section 3 provided power to 
the Interstate Commerce Commission which it exercised before paragraph 4, 
section 13, was ever passed, hut I. do not believe It will be shown that para- 
graph 4 includes what was in section 3. As the court says it includes that, but 
it includes something more, as I think the court expressed it, it includes that 
and " something more." 

Mr. Lea. Do you think that paragraph 4 would define the full powers of the 
Interstate Commerce Commission so far as Intrastate rates are concerned? 

Mr. Benton. That was my thought. 

Mr. HocH. In view of the recent agreement with the Interstate Commerce 
Commission, do you now have any definite suggestions to make with reference 
to the remainder of paragraph 3? This memorandum which you have submit- 
ted contains no suggestions with reference to any amendments to the latter 
part of paragraph 3? 

Mr. Benton. At the time I submitted that I expected to receive directions 
from the executive committee as to what to say about the cooperative provis- 
ions. They broke up and went away without giving me any directions, and I 
have not anything further to say on that particular point. 

Yon will .see that when I began my statement here I put in, on my own re- 
sponsibility, certain suggestions, including a complete paragraph 3. I sug- 
geste<l that it be provided by statute that before the Interstate Commerce Com- 
mission should prescribe any intrastate rates it should have a conference with 
the State regulatory authorities, but I did not suggest that there be any man- 
datory requirement about joint hearings. It was my impression then., and it 
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continues now, that mandatory joint hearings in all cases in which such orders 
might he made are not practicable on account of the number of them» and that 
many times it would not be practicable for the State commissions to take the 
time to sit. It would be impossible to do so. Perhaps I should have hesitated 
on other grounds to suggest mandatory Joint hearings. I want to say, as I 
said when I presented that paragraph, that it represents my personal notion 
about it. 

I am left without any instruction about the cooperative provisions. That 
was without any design on the part of the executive committee. We simply 
consumed so much time in our conferences with the Interstate Commerce Com- 
mission that the committee dribbled away, just as a committee of Congress sit- 
ting on a long hearing will gradually disappear, and after the end of the ses- 
sions *of the conference there was not any executive committee present — ^there 
was nobody but President Jackson and myself. 

I want to add just this as to the elimination of the carriers right to start 
these proceedings. I do not think there ought to be any hesitation about the 
propriety of it. I want to state why in two or three sentences, if I can. This 
whole substitution of Federal power for State power in the prescribing of intra- 
state rates is based purely upon the theory that it is necessary for the protection 
of interstate commerce. It is not primarily at all for the sake of securing 
reasonable profits for the carriers; that is purely incidental. It is merely 
a means to an end whenever the commission raises the intrastate rates and 
whenever it does so for the benefit of the Nation as a whole, not for the carriers. 
I do not think that this attempt on the part of the Interstate Commerce Com- 
mission and the State commissions to coordinate the State and National r^ula- 
tory tribunals ought to be rendered more diflElcult by a power on the part of 
carriers, under a provision in a statute, to compel the Interstate Commerce Com- 
mission to enter upon proceedings to change state rates, unless in its judgment 
it is necessary to do so for the protection of interstate commerce. 

I believe that the power on the part of the Interstate Commerce Commission 
to institute an investigation whenever there is presented to it, from any source, 
information which leads it to believe that it ought to enter upon an investigation, 
is adequate to insure that the needs of the situation will be cared for, whatever 
degree of power over intrastate rates, in later sections of the act, you may 
see fit to leave in the hands of the Interstate Commerce Commission. That ex- 
presses my view on that point. 

Mr. Mapes. In the hearings when Mr. Taylor, of Nebraska, was before the 
committee, one of the members of the committee asked him about cases that 
had been decided where the courts had expressed their opinion about the return 
that the carriers should receive, and I think he said that he would put some 
citations in the record. In scanning over his testimony hurriedly I do not 
see that he has put them it. Did he discuss that matter with you? 

Mr. Benton. No. I had forgotten that, and he never spoke to me about it. 

Mr. Mapes. Have you some such citations? 

Mr. Bbpj^ton. I put in two or three of them where the court held that any- 
thing less than 6 per cent would not be compensatory. I think .1 put in the 
Lincoln case also, but I am not sure. 

Mr. Mapes. Yes, I think you put that in. 

Mr. Lea. Generally speaking, in what cases and to what extent has the Inter- 
state Commerce Commission initiated proceedings to adjust rates? 

Mr. Benton. Whenever they have had information which leads them to be- 
lieve that a situation exists which ought to be investigated. Of course, there 
is, I presume, to some extent involved the element of time. That is, I presume 
in the course of the performance of their duties they may, through an ex- 
aminer or an individual commissioner, have their attention directed to many 
situations of small importance which they do not undertake to investigate, 
because they know it is manifestly impossible for them to correct every evil 
that exists. But whenever any important matter comes to their attention they 
have the power and I assume they do order an investigation. 

The last instance I have in mind would perhaps be an example which would 
fully answer your question. In the course of the last three months the com- 
mission had before it two cases involving coal rates in intermountain territoiy. 
In both of those cases they required some reduction in tlie rates, but the evi- 
dence before them in those cases Indicated that the rates throughout the terri- 
tory were in rather a chaotic state. 

They were not consistent. Many of them were apparently very high as I 
understand. When the commission made orders in those two cases they put 
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in language to the effect that nothing therein should prevent further considera- 
tion of the rates in any subsequent proceeding involving rates in that terri- 
tory, and within a very short time they Issued an order, on their own motion, 
putting under investigation all of the coal rates in the intermountain territory. 
The commission will proceed to hear the ei^idence and will make an order put- 
ting those rates on a proper basis. It will take considerable time to make that 
investigation, because it is a very important one, but that is the way in which 
it would start an investigation with relaton to rates from the shipper's point 
of view. 

Let us assume that you were going to leave with the Interstate Commerce 
Conunission power to say that State rates shall be raised whenever it thinks 
they are not high enough. The commission has thq reports "of the carriers. 
An individual or any corporation can call to the attention of the commission 
the fact that a po^y of rates in this State or that State is unduly low, or that 
an order made by a State commission has made,, or will make, a change in the 
rates which will cause loss to the carriers so large as to affect injuriously inter- 
state commerce. Then if the commission thinl^s it should investigate it will 
have the power. 

Mr. Lea. As a usual thing, the complaint comes from those who are suffering 
some personal Injury, but what I was getting at is to what extent has the 
commission shown a disposition to initiate investigations in behalf of the public, 
without regard to a specific complaint being made to them? 

Mr. Benton. There are always more or less of those proceedings going on. 
Take, for instance, the grain case, which was one of the very important cases 
this last year ; that was initiated on the commission's own motion. The Public 
Utilities Commission of Kansas filed a petition asking the commission to take 
that action. The commission made the investigation on its own motion. It was 
a very widespread one, covering the entire continent west of the Mississippi. 
I think that orders of investigation made for the benefit of the public 
have usually been of substantial importance and not small matters. I think it 
is true that there are a lot of rates in the United States which may be unjust 
which have never been litigated. I think there are so many that if the Inter- 
state Commerce Commission ordered an investigation on all of them it would 
just smother itself. 

Mr. Mapes. I take it from your answer that it is not an unusual thing for the 
Interstate Commerce Commission to initiate an investigation? 

Mr. Benton. That is true. I think you would not find any time in the past 
when certain of these investigations have not been pending and under way. 

Mr. Lea. I think there is a disposition on the part of all Government bureaus 
to follow the line of least resistance rather than to attempt the annoyance of 
initiating anything, and I was wondering if the commission had yet reached 
that state of decay. 

Mr. Benton. Mr. Congressman, I do not think it has. I do not believe there 
is a department of the Government that is so overburdened with duties which 
have been imposed upon it by congressional act as the Interstate Commerce 
Commission. 

Mr. Lea. I am not asking that question in any critical sense whatever of the 
Interstate Commerce Commission. 

Mr. Benton. I understand. I have not hesitated to state the facts as I saw 
them when I thought that they applied to tlie matter under inquiry, and any 
question that any Congressman asks I take to apply, and I intend to answer 
with entire frankness. I do not think the commission is unmindful of its duty, 
but its time is so limited that it would be impossible to investigate all cases 
which it might be proper to investigate. 

Mr. Lea. On the question of cooperation between the Interstate Commerce 
Commission and the State commissions, as I understand the theory of your 
suggestion it is that it is riot necessary for the Interstate Commerce Commission 
to exercise control both as a matter of preventing discrimination and also to 
reduce revenue. You concede both? 

Mr. Benton. I do not concede both. I was discussing this particular question, 
and my proposed amendment under section 3 of this proposed bill, upon the 
assumption that you came to the conclusion that both were necessary, I was 
going to talk about the lack of necessity for this new power when H came to 
a later section of the bill. 

Mr, Lea. I see. You want to discuss that later? 

Mr. Benton. I was intending to, sir. I should be sorry if anybody got the 
impression from what I have said here that I conceded it to be necessary for 
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the Interstate Commerce Commission to have unlimited jurisdiction to review 
State orders. I do not think it is, but I have been in favor of making the 
extent of the commission's jurisdiction clear, whatever you may see fit to make it. 

Mr. Lea. What I had in mind was the question of cooperation where the 
matter comes within the legitimate jurisdiction of the Interstate Commerce 
Commission. The question of the actual cooperation is what I had in mind. 
If you concede that the Interstate Commerce Commission has the jurisdiction, 
then the State cooperation would largely be confined to the opportunity of fully 
presenting its views in the case in order that they may be assured of proper 
consideratii)n. Would not that be the motive of the State cooperation in that 
case? • 

Mr. Benton. Mr. Congressman, I think there is a variety of view as to where 
the United States Supreme Court will finally draw the line as marking the 
limit of removing State power. My own view has pretty muclf coincided with 
the view expressed by Congressman Hoch in the delightful little article that he 
contributed to the Country Gentleman, but some entertain a different view. 
The view of the State commissioners who participated in that conference which 
the Interstate Commerce Commission invited them to was that they ought to 
get the best sort of working arrangement and devise the best procedure they 
could for handling matters under any sort of law — that is, they ought to do 
the best they could under any law that might exist. We are of the belief, 
however, I think I may properly say, that in order that the cooperative agree- 
ment may have a fair chance to work out well there should be some legislation, 
but I do not know that I have comprehended the purport of your question. 

Mr. Lea. What I meant was the character of the State participation in this 
cooperation. I agree with Mr. Hoch, that the right of the State in cooperation 
should be established by law and ought not to be left to the whim of particular 
individuals who may happen to occupy the office at this time. Of course, that 
involves State cooperation. Is their cooperation to be left to present the case 
and have a full consideration of it or are they to be given some power in the 
final disposal of the case? 

Mr. Benton. Mr. Congressman, this plan of procedure which was reported by 
the joint conference committee, which I put into the record the other day, you 
will see, when you study it, is drawn upon the theory that the State commis- 
sions are to continue to operate as regulatory bodies, and I think they must 
continue to do that if there is to be any reason for tlieir future existence. In 
my judgment, they would be a curse rather than a benefit to the country if what 
they do amounts to nothing except in consumption of merely time and money, 
and is followed by a second hearing before the Interstate Commerce Commis- 
sion which must be carried through to get results. 

Now, I do not want to attempt to give the Interstate Commerce Commission's 
view of how the State commissions are to function in the future ; but if you will 
read that plan you will see that the State commissions which participated in 
that conference must have expected that their bodies were going to continue 
to receive applications concerning rates, and to make orders, as they have in 
the past. My assumption is that the Interstate Commerce Commission never 
could have joined in that plan upon any other theory, but the trouble with the 
situation is that no understanding between the State commissions and the 
Interstate Commerce Commission can change the law. It may be the view of 
the Interstate Commerce Commission that a railroad in California, seeking to 
increase its rates should go to the California commission witli its application; 
but, if the law is as the Interstate Commerce Commission took it to be when it 
decided the Arkansas case, and as it appears to have been held by the Supreme 
Court to be in the New York Central case, there is nothing to compel it to do 
that. It may be the view of the Interstate Commerce Commission that aside 
from general percentage advances the State commissions ought to handle rate 
cases and make orders, and that should be. the end of it; but if the law says 
that every rate, charge, rule, or regulation fixed by a State tribunal or legisla- 
ture may be challenged and brought before the Interstate Commerce Commis- 
sion, no agreement between the State and Federal bodies can change that law. 
So I am saying to you gentlemen that to give that cooperative agreement a good, 
fair chancy to work out, you should make certain changes in the law. 

Mr. Lea. My question was assuming that we are to devise a system by which 
the State commissions will unquestionably have authority in certain defined 
matters? * 

Mr. Benton. Yes, sir. 
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Mr. Lea. And with that authority the Interstate Commerce Commission will 
have no jurisdiction. Then we have another class of power to be exercised by 
tlie Interstate Commerce Commission with which the State will have nothing to 
do ; but if you have a third class of cases that are vitally important to the State 
and yet the final disposition of which is within the power of the Interstate Com- 
merce Commission, there are conflicting interests or at least double interests be- 
t\veen the State and the Nation in that third class of cases. Is that power of the 
State ^mply to give it an opportunity to present the facts to assure careful con- 
sideration by the Interstate Commerce Commission or is the cooperative power to 
go to the extent of participating in the disposition of cases presented? 

Mr. Bentoit. I do not know. Of course, we have not presented any such plan 
here. I think that the Congress should determine, just as you are thinking of 
determining^ apparently, what class of cases it desires the State commissions to 
have final jurisdiction over, and it ought to put language into the act which will 
make the extent of that unlimited jurisdiction clear. There is not any such class 
of cases now. That, I think, is probably clear to everybody. As to the third 
class of cases which you mention, I can not intflligently answer your question, 
desirous as I am to do so, because I do not know what the cases are which you 
assume the committee or Congress may think ought to be partly under one power 
and partly under the other. 

Mr, HocH. Certain orders have recently been made by the Interstate Commerce 
Commission apparently restoring to the States the power to receive applications, 
to act upon those applications for changes in intrastate rates. Have those orders 
been extended by the commission to all States? 

Mr. Benton. No. Those orders have been made in most of the States where 
the Interstate Commerce Commission had previously made State-wide orders 
prescribing intrastate freight rates. They were preceded by orders of the State 
commissions in those States putting into effect the existing intrastate rates; 
that is, putting into effect, under authority of the local State law, the very rates 
which were prescribed by the Interstate Commerce Commission's orders. Then^ 
In each case, the Interstate Commerce Commission vacated its order leaving the 
State commission untied by any Federal order, and free to exercise such degree 
of power as it may have in view of the rates established by the Federal Govern- 
ment in Ex parte 74. 

Mr. HocH. Let me see if I understand that. In Ex parte 74 the Interstate Com- 
merce Commission fixed a general level of interstate rates? 

Mr. Benton. Yes, sir. 

Mr. HocH. And subsequently by orders covering the State rate structures it 
raised the rates in the various States intrastate to correspond to the interstate 
level? 

Mr. Benton. The same percentage, even though they might not correspond. 

Mr. HocH. Following those orders, or • coincident with them, the commission 
in effect issued orders restraining the State commissions from interfering in 
any way with those rate structures, but very recently the Interstate Com- 
merce Commission has vacated its restraining orders upon the States with 
reference to these State rate structures, though leaving in effect the identical 
rates that the Interstate Commerce Commission put into effect in Ex parte 74. 
Now, so far so good with reference to States. It does not yet appear, however, 
to what extent the State commissions may change the State rates, and, of 
course, they can only change them under such power as tliey may have under 
the transportation act as construed in the Wisconsin case. 

Mr. Benton. Tliat is entirely true. But you will remember when I put into 
the record the vacation order in the Natchez case I called attention to the 
language in the commission's report which accompanied the order, to the 
effect that " minor adjustments " were often desirable to be made, and could 
be made, without affecting interstate commerce. 

Mr. HocH. I understand that in paragraph 4, section 3, of your proposed 
amendments, you have suggested proposals which in your judgment will set 
up some limits of jurisdiction relative to these State rates. 

Mr. Benton. I was coming to that. I do not want to attempt to say any- 
thing for the Interstate Commerce Commission on this matter we have l)een 
discussing. I presume that some representative of the commission will be here. 
I hope Chairman McChord may come here and tell you what he thinks about 
the situation. I believe fully that if we had a law which permitted the Inter- 
state Commerce Commission to say the last word and adjust the procedure to 
be followed in the regulation of rates by the gtate and Federal commissions, 
and If tlie commissioners were all like Chairman McChord, we would get 
along fine. But that is not the situation. 



532 PROPOSED AMENDMENT TO TRANSPORTATION ACT, 1920. 

As I indicated to you several weeks ago, I have an exceedingly high opinion 
of the present chairman of the Interstate Commerce Commission, and a con- 
fident belief in his broad vision and right purposes, but he is only 1 of 11 men, 
and he is working under the law. What the law is can not be changed by his 
disposition or by any agreement. I think when you come to get the evidence 
all before you, you will conclude that something in the way of a demarcation 
as to the matters subject to the jurisdiction of the Federal commission is 
necessary. 

Section 3 of the proposed amendpients covers paragraph 4 of section 13, 
and reads as follows : 

"(4) Whenever in any such investigation the commission, "after a full 
hearing, shall find that the imposition or keeping in force of any particular 
rate, fare, charge, or classification, or any regulation or practice with respect 
to rates, made, imposed, or required to be kept in force by any State, consti- 
tutjes a discrimination within the inhibition of this act, which can not be 
removed in the manner conten^lated by paragraph (3) of this section, it may 
prescribe the rate, fare, or charge, or the maximum or minimum, or maximum 
and minimum, thereafter to be charged, and the classification, or regulation 
or practice with respect to ratfis, thereafter to be observed by the carrier 
or carriers theretofore found to have discriminated, in such manner as, in its 
judgment, will remove such advantage, preference, prejudice, or discrimina- 
tion, and such carrier or carriers shall thereafter observe the same, wliile the 
order of the commission continues in effect, the law of any State, or the de- 
cision or order of any State authority to the contrary notwithstanding: Pro- 
videdf That no rate, fare, charge, or classification, or any regulation or prac- 
tice with respect to rates, in intrastate commerce, made or imposed by au- 
thority of any State, shall be changed or set aside unless the same shall be 
found, from competjent evidence, to injure a person or persons, or a locality 
or localities, engaged in interstate commerce, to such an extent as seriously 
to diminish the business of such person or persons, or seriously to retard the 
growth and development of such locality or localities, and unless the same 
shall also be found, from competjent evidence, to be unreasonable under the 
traffic and transportation conditions existing in such State, and under honest, 
efficient, and economical management and operation: Provided further^ That 
whenever the commission shall make any order requiring any such rate, 
fare, charge, classification, regulation, or practice to be set aside or changed, 
or shall make any order prescribing any rate, fare, charge, classification, 
regulation, or practice, for intrastate ^plication, it shall make a report of the 
facts, from the evidence in the record, upon which it bases the findings here- 
tofore provided for: And provided further. That no order of the commission, 
made under the authority of this paragraph, prescribing any rate, fare, 
charge, classification, regulation, or practice with respect to rates shall operate 
tx) prevent the exercise by any State of its regulatory power with respect 
thereto for a longer period than two years from the date when said order 
shall have become eflfectve, or for such shorter period as the commission may 
prescribe." 

You will notice that all the commission is to find before it can make an 
order is that the rates or regulations or practice complained of is " within the 
inhibition of this act.'* There is no language in section 13 (4). as this section 
will make it read, to prescribe what is an infraction of the law. That is left 
to be found in preceding sections of the act. The design- of this language 
w^hich we here propose is to leave the jurisdiction of the Interstate Commerce 
Commission, so far as its power to' presK^ribe intrastate rates is concerned, 
what it w^as before the transportation act was passed. That would eliminate 
the power to order rates up because the Interstate Commerce Commission 
thinks they are too low. That is the purpose of the first change proposefl by 
this section. 

Mr. Mapes. You mean State rates? 

Mr. Benton. Yes. In other words, if, as was said by some who were potent 
in framing the transportation act, it was not the intent of that act to increase 
the power of tlie Federal commission as to prescribing intrastate rates, but 
to leave that where it was, the way to do that evidently was not to put in 
language here attempting to describe the kind of rates which they may hold to 
be discrimination against interstate commerce, but merely to put in words giving 
the affirmative power to prescribe the rate which takes the place of any rates 
which, under preexisting provisions of law, are found discriminatory. That 
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would continue the Shreveport power, without the creation of a power on 
their part to review the amount of intrastate rates. 

Of course, the argument touching that I have already made, and I do not 
seelc to review it, although I will be very glad to answer any questions. 

I do, however, want to put in here a word calling attention to the figures 
showing the results of operations before the transportation act was passed, 
when the States were exercising unquestioned power over the amount of their 
State rates, and to call attention to the fact, which I enlarged upon before, 
that during Federal control and since there has not been any complaint 
against the level of the State rates, as compared to the interstate rates, except 
only on account of the failure to keep step in percentage advances with the 
Interstate Commerce Commi?sion, since the transportation act was passed. 
The significance of that is thi^ during the entire history of this country we 
have gone along allowing the Federal commission to have exclusive jurisdic- 
tion as to interstate rates, and the State conmiissions exclusive jurisdiction 
as to intrastate rates, so long as they did not create rates which operated to 
interfere with the actual carrying on of commerce through discrimination 
against persons or places, and apparently we have got along weU. 

Mr. Mapes. Is your first proviso, beginning with line 16, down to and includ- 
ing most of line 24, the same as the old law? 

Mr. Benton. **Provided, That no rate, fare, charge, or classification," etc.? 

Mr. Mapes. Yes. 

Mr. Benton. No ; that is new. That is, in substance, what is provided in the 
Hoch bill, which is under hearing. 

Mr. Mapes. You think the law should provide that the rates should be found 
to be discriminatory against persons and localities, and also unreasonable? 

Mr. Benton. Yes ; the word '* unreasonable " has been substituted for " non- 
oonn^ensatory " to malse clear that there is not any intent to compel a nice valua- 
tion of the property, with allocations of values and costs, as was argued on the 
other side. In reply to your question, I do think so. I will enlarge on that if 
you want me to do so. 

Mr. Mapes. Should not the Interstate CJommerce Commission have the author- 
ity to set aside a rate, if it is actually discriminatory as between persons or 
localities, without reference to whether it is unreasonable, under the traffic or 
transportation conditions existing in the States? 

Mr. Benton. It has seemed to me that it should not. It has exercised that 
power. The exercise of it is undoubtedly sustained by judicial authority. For 
example, the Supreme Court said in the case of the American Express Co. v, 
Caldwell, which is the South Dakota express case, that in a discrimination case 
the question of reasonableness is not in issue, but merely the relationship of the 
rates. 

The purpose in this language is to make it an issue to this extent, that if the 
Interstate Commerce Commission finds that there is discrimination against per- 
sons or places, but that the State rate is a reasonable rate, it shall not change 
the State rate, l)ecause if the State rate is reasonable the Interstate rate, if it . 
is higher, is evidently an unreasonable rate and should come down to a level 
with the State rate. 

At the present time there is no consideration of the reasonableness of the 
State rate ; and I would point out, because this is very important, that a study 
of these several intrastate cases — ^some score and more of them that have been 
decided by the Interstate Commerce Commission since the transportation act 
was passed — ^will satisfy anybody, I think — I know, would satisfy any careful 
person who will go to the record and examine the evidence before the com- 
mission — that the finding that the interstate rates were reasonable was purely 
a pro forma finding. In Ex parte 74, the Federal commission determined upon 
a certain per cent that it would put all rates up. Then, a complaint being made 
against the State rates in the State of Kansas or the State of Michigan, say — 
although Michigan had no freight rate ease — it would take evidence showing 
the failure of the State rates to be advanced the same percentage. Then it 
found, merely for the purposes of the record, that the rates produced under the 
order in Ex parte 74 were just and reasonable ; and then it onlered an advance 
of tho intrastate rates, without any examination of the intrastate rtes and with- 
out any examination, in fact, of the interstate rates to and from that State, 
upon the assumption that the order affecting rates throughout that rate group 
made in Ex parte 74 had produced rates that were Just and reasonable. 

Mr. Mapes. Would not this go further in limiting the power of the Interstate 
Commerce Commission than the decision in the Shreveport case? 
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Mr. Benton. Yes; this language is put in for the purpose of securing the 
State rates against being changed under the Shreveport power, provided they 
are reasonable, it being the thought of those who presented it that if a State had 
fixed just and reasonable rates the Federal Government ought not to step In 
and change those rates without finding that they were unreasonable. 

Mr. Mapes. I do not recall that any representative of the State commissions 
has complained of the principle of the Shireveport case. 

Mr. Benton. No ; but if you look at the statement made here by the president 
of the Alabama commission, by the chairman of the Nebraska commission, Mr. 
Taylor, and I think also by Judge Reed, of the Kansas commission, you will 
find that they all discussed this point, and I believe I discussed it myself. I 
know I discussed it at some little length before the Senate committee. 

We are not complaining here of 'the Shreveport principle properly applied ; but 
we ask that the mere existence of a difference between the State and Interstate 
rate be not deemed a cause for condemning the State rate, but that the Inter- 
state Commerce Commission be compelled to make an adjustment by bringing 
the Federal rate into harmony with the State rate, and if the State rate is 
reasonable and the Federal rate is unreasonable, the Federal commission will 
have the power to change it under the language here proposed. 

Mr. Mapes. Would not a provision of this kind tend to give the State com- 
mission some Jurisdiction over the acts of the Interstate Commerce Commis- 
sion? 

Mri Benton. No ; I do not think so. For a long period of time the Federal 
Government never attempted to touch n State rate, and it came as a matter of 
surprise when it was discovered that the Interstate Commerce Commission 
could indirectly change such rates under the so-called Shreveport power. That 
did not come about until many years after the commission was created. 

The Federal Government does not have to exercise all the constitutional 
power it may possess over State rates. It may refrain altogether from exer- 
cising it, as it did until the Shreveport case, or it may refrain from exercising 
it except when the State has fixed an unreasonably low rate which operates as 
a discrimination against persons engaged in interstate trade, as is proposed 
here. The mere fact that Congress, in its directions to the Interstate Commerce 
Commission, says, " You are not given any authority to raise an intrastate rate 
which is already reasonable in amount," does not mean that the iK)wer is there- 
by given to the State to affect an interstate rate. 

Mr. Mapes. If yon say that the Interstate Commerce Commission, in addition 
to finding that the rate is discriminatory must also review its own findings as 
to whether the interstate rate is reasonable or not, It seems to me you are com- 
pelling the Interstate Commerce Commission to take action each time and re- 
view its findings about the reasonableness of its own rates, whenever a State 
rate is brought in question. 

Mr. HocH. If it is true that there is a discrimination and the fault lies with 
the interstate rate, then the Interstate Commerce Commission can take one of 
two courses. It is not obliged to lower the interstate rate, but if it desires to 
remove discrimination then it must change the interstate rate. If there is dis- 
crimination and the State rate is a reasonable rate and the interstate rate is 
an unreasonably high rate, why should the Interstate Commerce Couunlsslon 
have the power to remove the discrimination by raising the State rate, which is 
reasonable? Why should they not lower the interstate rate. whlcl\ Is an un- 
reasonably high rate, if they think the discrimination should be removed? 

Mr. Benton. It Is that view which we entertained, and if I may be permitted 
to just digress for a moment. I will say I was a State commissioner at the time 
the Shreveport opinion was handed down. A few months after that T was in 
a convention of the national association when that case came under discus- 
sion. It was sharply criticized by many commissioners, who saw further than 
I did as to what it would lead to. But at that time I criticized it not because 
It sustained an exercise of Federal power to change State rates, which inter- 
fered with the. movement of Interstate trade, but because that power was exer- 
cised without any finding anywhere that the rates in Texas, which were changed, 
were unreasonable rates. That represented my view then, it represents my 
view now, and I believe that is the right principle for the Federal Government 
to act on ; and that it should stay the hand of Its commission from touching a 
State rate until there is a finding that the State rate is wrong. The mere dif- 
ference In levels does not prove that fact. 
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Mr. Map£s. Mr. Taylor, in his testimony, seemed to say that he thought that 
^uaybody should have a right to appeal to the Interstate Commerce Commission 
If the State rate is discriminatory. 

Mr. Benton. Yes. But you will find if you will read all of Mr, Taylor's testi- 
mony, which I heard but have not since read, that he went on to point out that 
it was essential that some language be put into the act to protect properly made 
intrastate rates. He instanced the difficulty they had under the actual working 
of the law before the transportation act was passed, in Nebraska, by reason of 
l>eing required, by an order of the Federal commission, to change the whole body 
of their live-stock rates to bring them into harmony with other rates applicable 
to a very small amount of interstate traffic, and without any finding that the 
Nebraska rates were unreasonable. In fact he said the Federal commission's 
report complimented the State commission upon the disposition it had shown 
a.nd the thoroughness of its investigation. I think perhaps you will remember 
tbat part of his testimony. It is just that situation we want to meet. 

Mr. Mapes. Mr. Taylor went into this subject in answer to a series of 
questions asked by Mr. Hawes, and he testified " that the whole 15 per 
cent, under the theory of the Shreveport doctrine, might be subject to the 
<?ontrol of the Interstate Commerce Commission, but it would not be unless 
there is a discrimination," but he thought that anybody who wanted to appeal 
should have the right to appeal from the decision of the commission. 

Then he goes on to say, " Now, then, it is Idle to talk about any control by the 
I^ederal Government of a rate when nobody cares about whether the affects 
interstate commerce or not." 

In another place, he says, " I want the Shreveport doctrine to continue, but I 
■do not want that doctrine to be invoked on a mere paper situation, on some 
artificial condition that is created by the mere comparison of rates, which shows 
that one rate is higher than another. I want the shipper to be compelled to 
prove or the territory to be compelled to prove that it is injuriously affected by 
the State rate." 

You think the law should go further and make the Interstate Commerce Com- 
mission find that the rate is unreasonable? 

Mr. Benton. Yes ; and if you are interested in Commissioner Taylor's view on 
this matter — as I think you properly may be, because he is a very judicially 
minded man of judicial temperament, long experience, and real ability — I will 
say to you that Mr. Taylor advocated the resolution which this section of 
the proposed act follows when it was before the convention in Atlanta, as the 
record of that convention will show when it is printed, and declared that he 
thought it phrased his idea as to what the limitation on the Shreveport power 
fihould be. 

Mr. Mapbs. You would use this woM ** unreasonable " in the same sense as 
** noncompensatory "? 

Mr. Benton. No ; I ought to say the resolution contained the word *' noncom- 
pensatory." When this matter came under discussion in the Senate, our railroad 
friends said it was unworkable, because it meant that there must be a valuation, 
and that every discrimination case would be a valuation case. While we did 
not believe that, we changed " noncompensatory " to " unreasonable," because 
that is a very familiar word, and as the commission is passing on the reasonable- 
ness of rates every day we thought " unreasonable " meant what the conven- 
tion had meant when it adopted the resolution in Atlanta. 

Mr. Mapes. What does your language mean in lines 6 and 7, " constitutes a 
discrimination within the inhibition of this act;" what would be such dis- 
crimination? 

Mr. Benton. Within the inhibition of the act? 

Mr. Mapes. Yes. 

Mr. Benton. Simply rates which operate as a discrimination against persons 
or places, under section 3 of the act or section 2 of the act. I do not know of 
any other sections that would apply. 

Mr, Mapes. That would not include discriminations against interstate com- 
merce. 

Mr. Benton. No ; so far as I am aware it would not. 

Mr. Lea. The rule that is prescribed in subdivision 4 by you is broader than 
the rule prescribed In the Hoch bill, is it not, and gives broader powers to the 
commission? 

Mr. Benton. No. 
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Mr. Lea. It gives the Interstate GomiDerce Commission greater power than 
it is given under the Hoch bill. 

Mr. Benton. I think so far as the statement of the limitation of the power 
of the Federal commission goes, it is identical with the Hoch bill, except that 
the word "noncompensatory" has been eliminated and the word ** unreason- 
able " has been substituted. 

Mr. Lea. Your subdivision 4 would not be effective if enacted, unless section 
15a was also amended, would it? 

Mr. Benton. Oh, yes; you might still continue section 15a in the law, for 
the government of the commission, so far as interstate rates are concerned, 
without permitting the commission to prescribe the level, for revenue purposes^ 
of State rate. 

Mr. Lea. But that would be rather contrary to the idea that the power to 
control State rates is essential to a harmonious control of rates, with the idea 
of producing certain income for the railroads, would it not? 

Mr. Benton. What you are saying is in line with what the Chief Justice said 
on that point, but that was dicta, and with the utmost respect for both of you, 
I do not go along with it. I believe that, so far as results are concerned, if 
you are getting good results from permitting the States to regulate their intra- 
state rates you should confine your reulation to the interstate rates. I went 
to considerable length in my direct statement to demonstrate, as I thought, 
that there is not any occasion for the substitution of the Federal power for 
State power of regulation, so far as the amount of the State rates is concerned. 
I believe that is demonstrated by actual experience before the enactment of 
the transportation act, and by the conduct of the State commissions in passr 
ing upon the applications for State increases since Ex parte 74. 

Mr. Lea. But this subdivision 4 which you propose is rather in harmony with 
the idea that section 15a will have to be amended, is it not? 

Mr. Benton. We hope that it will be either amended or repealed, but there 
is no necessary connection between this amendment of section 13 (4) and the 
repeal of section 15a; the first might be adopted and no word in 15a changed. 

Mr. Lea. Passing from that question and looking at the Hoch bill, as I un- 
derstand it, the Hoch bill requires three conditions, in substance, before the 
Interstate Commerce Commission can interfere with the State commission's 
rate. In the first place, it must find that the rate is discriminatory; in the 
second place, it must find that the rate is unreasonable ; and, in the third place* 
it must find that it is noncompensatory. All three of those conditions must oc- 
cur before the rate can be changed. 

Mr. Benton. Yes; and in that the term noncompensatory is not carried here, 
this bill is probably broader than the Hoch bill. 

Mr. Lea. Then the point I want to make is that it would deprive the com- 
mission of the power to compel the change, even though a rate was unreason- 
able, unless it was also found to be discriminatory, and noncompensatory, un- 
der the Hoch bill. 

Mr. Benton. Yes. 

Mr. Lea. Under the Hoch bill it would not be discriminatory except when 
the rate would injure a person or a locality to such extent as seriously to dimin- 
ish the business of such person. Would that provide any protection for a 
case where the discrimination was in favor of a particular person or a particu- 
lar locality? I think discrimination is just as reprehensible or undesirable if 
it unduly favors one person or locality or does not favor one person or locality, 
and the Hoch bill would cover that case. 

Mr. Benton. That is true, but that involves a matter of correct governmental 
regulatory policy. A man might profit from a low state rate, but it might not 
injure in the least anybody engaged in interstate commerce. That is the only 
ground upon which the Federal Government may properly impose its will in 
contravention to the will of the State. 

Mr. Lea. Is it not the desire to protect the general public as well as the man 
who suffers some particular injury, and does not the general law Of discrimina- 
tion at present protect the public against favoring an individual or. locality 
without showing that some particular person is injured? 

Mr. Benton. I am not aware that there is a single instance ever decided 
by the Interstate Commerce Commission where rates were changed because of 
an advantage obtained by one man, which was not injurious to another man 
or locality. There may be such a case, but I do not know of any. 

Mr. Lea. You think in that respect, so far as discrimination is concerned, 
this language prescribes a different standard than that of the law of to-day? 
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Mr. Benton. No ; except in this, that it makes it clear to the commission that 
what Congress desires is that the commission shall confine its action with respect 
(Ho intrastate rates to those rated only which operate to the actual injury of inter- 
state commerce, either persons or localities. 

Mr. Lea. Is it your Judgment that if the investigation should disclose that 
we have a discrimination in the terms of the Hoch bill and yet that the rate 
is reasonable — in that case would you deprive the Commission of the power to 
interfere? 

Mr. Benton. Where the State rate is reasonable? 

Mr. Lea. Yes. 
. Mr. Benton. Yes; for the reason I have stated, that a reasonable State rate 
ought not to be brought up to the level of an unreasonable interstate rate, but 
that the Federal Government should confine itself only to changing State rates* 
which have been prescribed on an unreasonably low level. 

Mr. Lea. I suppose that would be on the theory that you could not have a rea- 
sonable interstate rate, a reasonable State rate and a discriminatory rate, all 
together. 

Mr. Benton. It is upon the theory that discrimination probably will not exist 
if both rates are reasonable. If it might technically exist, it could not be one 
of Importance. 

Mr. Lea. You think it is wise to necessarily require all these conditions? Do 
you think it is necessary to have this enacted before the Interstate Commerce 
Commission shall exercise that power? 

Mr. Benton. Yes ; unless you put in that provision about the reasonableness of 
the State rates, the commission may go along as it has in the past, prescribing 
intrastate rates without any finding that the intrastate rates condemned are 
unreasonably. 

Mr. Lea. Just reversing the situation, suppose you find that the State rate is 
unreasonable, but not discriminatory. 

Mr. Benton. The idea of this amendment is that the Federal Government 
ought not to make a State rate except for tiie protection of interstate commerce, 
meaning the actual movement of interstate commerce. If the State rate is not 
hurting persons or places, impeding the proper movement of interstate com- 
merce, then it is not one that the Federal Government should interfere with. 
The proposition is not that unreasonable rates are to be kept in effect by any 
governmental tribunal, but that often the question of reasonableness or unrea- 
sonableness is more or less a matter of opinion, and that you must have a 
tribunal somewhere to decide it finally, and that as to intrastate rates, the 
tribunal which ought to decide it finally, subject to judicial review, of course, 
should be the State regulatory tribunal. 

Mr. Lea. Does not that almost assume that a State rate could only be unrea- 
sonable by being too high, and not by being too low? 

Mr. Benton. I do not think so. 

Mr. HocH. If the rate is too low the carrier has recourse to the State tribunal 
and judicial review to correct the unreasonably low rate. The carrier has 
ample protection there. 

Mr. Benton. The carrier, in fact, has more protection that way than the ship- 
I>er has. 

Mr. Lea. Suppose, however, that*the carrier is the guilty party in the matter 
of the low rate, and voluntarily favors some locality or some person by granting 
a low rate. 

Mr. Benton. If it is an interstate rate, the person or persons aggrieved by it 
should go to the Interstate Commerce Commission and complain of it. If it is 
a State rate it should be complained of to the local tribunal. I do not think 
there are really many of those cases now. They used to be pretty common, but 
freight rates have become pretty stable and the carrier is very chary about 
establishing for one person an unduly low rate, because it anticipates the difll- 
culty it will have in refusing to extend the same rate to somebody else in a com- 
parable situation, upon complaint. 

Mr. Lea. The theory, however, of giving the Interstate Commerce Commission 
the power over these intrastate rates must necessarily be based on the idea that 
the State commission, through local causes or for some other reason, fails to fully 
discharge its duty; is that not so? 

Mr. Benton. That would be the only theory upon which I think you could vest 
tlint power in the Interstate Commerce Commission. I think I have suggested 
to you — and if I have not I will now — that it seems to me Congress ought not to 
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assume that the State cominissious are going to fall in their duty in that re- 
spect, and the record does not furnish any ground for that assumption. I do not 
mean to say that no State commission may ever make a State rate that Is toq 
low, any more than I mean to say that no such commission may make one that 
isr too high, or the Interstate Commerce Commission, eitlier; but I do mean 
that State control of State rates is the normal and proper control as to the 
State rate under our form of government. And if it is actually proved to Con- 
gress that it is working so badly that Congress ought to interfere, it should not 
provide for the substitution of the opinion of one tribunal, which is Federal, for 
the opinion of another tribunal, which is State. 

Mr. LsA. There seems to be a good deal of merit in that, but I think we have 
to bear in mind that the State commission is laboring under a temptation to 
^ favor State interests, perhaps at the expense of interstate interests, and we are 
^ justified in taking that into consideration in enacting a law of this kind. 

Mr. Benton. Mr. Congressman, are you justified in doing that until you find 
that the temptation, which you assume to exist, is actually yielded to sufficiently 
to make the results so adverse to the national welfare as to make that necessary? 
That is a question which I ask for the record. I do not seek, of course, to 
obtain a reply from any member of the committee. 

Mr. Pabker. It is a quarter to 12 o'clock, and I had hoped that we would get 
through with Mr. Benton this morning. I just want to call attention to that. 

Mr. Mapes. I just want to ask this one question : Assuming the correctness of 
your position as a matter of theory, do you see any diflaculties in the practical 
application of that rule in this, that a shipper in whose interests the discrimina- 
tion would work might carry his case before the Interstate Commerce Commis- 
sion, raising the question of the reasonableness or unreasonableness of the rate, 
somewhat the same as the roads may do under the authority of that other 
paragraph, where the words "may upon application test any rate the State 
commission makes " occur. 

Mr. Benton. I believe it is physically impossible for you to impose upon the 
Interstate Commerce Commission the review of all local rates on their merits 
and have the commission continue to function in a satisfactory manner. I want 
to put on the record my prognostication that if it is done it will mean that it 
will have to be undone, or the Federal rate regulatory machinery will have to 
be changed and the present commission supplanted by regional commissions. 

Mr. Mapes. Is not that an argument against this clause in the amendment? 

Mr. Benton. No ; it is an argument against the Interstate Commerce Commis- 
sion being left with power to review not only the question of discrimination but 
the question of the reasonableness of all State rates, rules, and regulations from 
a revenue point of view. 

Mr. Mapes. Do you not require them to do that in this, proposition? 

Mr. Benton. No. This applies only in the discrimination cases and is a limi- 
tation upon the commission's power to set aside intrastate rates on the ground of 
discrimination against persons or places. It merely restrains interference with 
a State rate which is reasonable in amount, even though it may be technically 
discriminatory. 

Mr. Mapes. But if it is discriminatory — and we are assuming that the Inter- 
state Commerce Commission shall not have jurisdiction unless the* rate is dis- 
criminatory — the commission has not only got to find that, but it has to find 
whether it is reasonable. 

Mr. •Benton. Yes. 

Mr. Mapes. And in each case it would have to pass upon the reasonableness of 
the rate as well as upon the question of discrimination. 

Mr. Benton. If the change is made, the number of cases which will be 
brought under it will be vastly less than the number of cases which will be 
brought under the act as it stands now containing not only language granting 
the Shreveport power, but this new power which arises from the provisions of 
section 13 (4) and 15a. 

Mr. Mapes. My question is whether it would not be possible for a man who 
got the benefit of the discrimination to complain of the reasonableness of the 
rate, or the unreasonableness of it, and in each case make the Interstate Com- 
merce Commission go into that. 

Mr. Benton. Of course it would not remain for any shipper to claim the 
right to an adjudication as to the reasonableneas of the intrastate rate; it 
would be necessarily adjudicated in every case before the State rate could be 
changed. Congress "would say by this amendment that there shall be no Inter- 
ference with the State rate unless it is shown to be uureaKonable. But the 
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Interstate Commerce Commission is adjudicating as to the reasonableness of 
the rates every day. It would not be difficult for it to make that finding. 

Mr. Mapes. I wonder if this might not happen, that either the Interstate 
Commerce Commission would say, as a matter of form, that its rates were rea- 
sonable, or in each case somebody might come into the proceedings for the pur- 
pose largely of embarrassment or delay to test the reasonableness of the rates, 
even after discrimination was conceded or found. 

Mr. Ha WES. May I inquire how many of the members of the committee were 
present yesterday? 

Mr. Fabkeb. We did not have a hearing. 

Mr. Hawes. There are six members present to-day. I was going to suggest 
tliat as we voted to proceed with this hearing, and it seems to me that those 
g:entlemen who were anxious to proceed should be present, if the point of 
no quorum should be raised. It is quite apparent that this hearing will con- 
tinue for at least 30 days. 

I want to ash: Mr. Benton just one question. Following my request for 
suggestions as to amendments of the law which he has given the conunittee, 
I observe that in the suggestions to amend section 1 it is practically all a 
proviso, a limitation, and section 2 is an expression of policy by Congress. 
In section 3 is a note saying that the entire recommendation has not been 
completed. In section 4 there are three provisos; in fact, practically all of 
section 4 is made up of provisos. Is it not possible to write these amendments 
clearly into the law in some other form than the manner suggested by you, 
Mr. Benton? 

Mr. Benton. I have no doubt that could be done, but this is the form 
wliieli we worked out, and it represents the consensus of the opinion of the 
executive committee. I think it is the best form, taking into view the fact 
that it is desirable that you have one complete act controlling the Interstate 
Commerce Commission in its regulation of carriers, and not several acts; 
and that the provisions relating^o partciular matters should come together 
in the act and not be widely separated. 

Mr. Hawes. In the form in which this is presented, Mr. Benton, it seems 
to me that the Supreme Court having passed on the present law and given 
its Interpretation, the amendments suggested by you are simply placing an- 
other construction on the law as originally written. In other words, it is 
interpreting the law by Congress instead of being an interpretation by the 
court. If it could be clearly expressed, instead of by way of provisos, it 
might be more satisfactory. 

Mr. Chairman, after the Interstate Commerce Commission has appeared 
before the committee and the representatives of the various business organi- 
zations and the railroads, it may be interesting to recall Mr. Benton to con- 
tinue his examination, and I would like to reserve that privilege. 

Mr. Pabkee. Certainly. The committee will stand adjourned until next 
Tuesday morning at 10 o'clock, when we will hear the first of the representa- 
tives of the railroads. 

(Thereupon the committee adjourned to meet Tuesday, May 16, 1922, at 10 
o'clock a. m.) 



\'\^ 



3 6105 117 923 305 



DATE DUE 1 



































































































STANFORD UNIVERSITY LIBRARIES 
STANFORD, CAUFORNIA 94305-6004 




6AYUy 



